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Post-STOCKHOLM: 


INFLUENCING NATIONAL ENVIRONMENTAL LAW AND PRACTICE . 
THROUGH INTERNATIONAL LAW AND PotLicy 


The session convened at 10:35 a.m., April 27, 1972, Oscar Schachter, 
Director of the United Nations Institute for Training and Research, 
presiding. | 

To set the framework for the discussion, the Cuarmman outlined the 
work being done for the Stockholm Conference, mentioning the numerous 
proposals on such diverse subjects as human settlement, management of 
resources, pollution, development and environment, and the international 
institutional framework. He pointed out that Stockholm is but one 
occasion in a long series of events in the environmental field. The sig- 
nificance of Stockholm is that it allows nations and individuals to set bear- 
ings in the highly complex area of environmental concern and to look at the 
subject as a whole. 

Mr. Timothy ATxEson * commented on the inter-relationship of inter- 
national environmental standard setting and national environmental law 
and practice. He gave six examples of international standard setting. 

(1.). The FAO Codex Alimentarius has as its purpose the facilitation 
of international trade in food products and consumer protection. Under 
the Codex (which is jointly sponsored by the World Health Organization 
and the Food and Agriculture Organization), a country has an option to 
accept a particular standard, but it must then apply that standard to both 
internal and international trade in the product in question. The Commis- 
sion which administers the Codex relies mainly on inputs from national 
ministries (in the U.S. that includes the Departments of Agriculture and 
Health, Education and Welfare). The development of the Codex has 
been sparked by the experience of the developed countries. It provides a 
useful means of spreading consensus on food specification and avoiding 
misuse of health controls as non-tariff trade barriers. Of particular im- 
portance are the understandings relating to limits on the use of pesticides. 

(2). The recommendations of the International Atomic Energy Agency 
on nuclear plant technology resulted from IAEA regulation of its own ac- 
tivities and conferences of national experts. Largely at the urging of the 
United States, IAEA is developing safety standards for the release of 
radioactive wastes. 

(3). The development of ICAO standards and recommended practices 
on noise limitation for aircraft seems to have had an important relation- 
ship to action in the United States to control noise by the leading producer 
of aircraft in international use. . The standards become binding on mem- 
bers unless within a given time they indicate their objections. 

(4). The regulation of oil discharges and of tanker construction, de- 
veloped by IMCO (the Inter-Governmental Maritime Consultative Or- 
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ganization), received a strong push forward in 1969 after the Torrey Can- 
yon oil spill. These restrictions will probably be tightened next year when 
IMCO undertakes a comprehensive review of the applicable treaties. The 
strongest forces at work here are the rapid increase in tanker size and 
traffic, the continuing hazards of navigation, and the high visibility of 
tanker spills for the TV and press of the developed countries. 

(5). The main initiatives for the proposed new convention on ocean 
dumping are the strong national legislation now in final stages of passage 
in the United States, the active concern of countries around the North 
and Baltic Seas and perhaps the sensitivity of the Japanese who rely 
heavily on seafood. 

(6). The OECD's draft recommendations on Guiding Principles con- 
cerning International Economic Aspects of Environmental Policies have 
focused on how pollution measurements may be standardized and on the 
cost allocation principle that the polluter should pay the cost of cleaning 
up. The impetus for these discussions is clearly a lively awareness among 
the developed countries, spurred by much stronger national clean air and 
water controls, that potentialities for international trade distortions and 
conflict need to be headed off. 

Mr. ATKESON commented that from these examples it is clear that we 
have been practicing international eco-standard setting for some time. 
He noted that the main forces at work are the national environmental 
concerns and programs of the developed countries, some of which are 
attracting increasing international attention. The international echos of 
national press, TV, and legislative debate are a powerful new force but 
one of the most potent stimuli to efforts at developing international under- 
standings in the environmental area is concern about the international 
economic effects of national environmental programs. As to monitoring 
and research, Mr. ATKESON warned that the watchdog function on pollu- 
tion for the world in the next decade would probably rest upon the United 
States and the other developed countries, for only they had the monitor- 
ing and scientific research capability needed to support international stan- 
dards of the type being discussed. 

Mr. ATKEson asked: “Is there a danger that international environmental 
standards will be the lowest common denominator and undercut strong 
national standards?” To prevent this, he suggested that we need to find 
ways of focusing informed international opinion on alternative levels of 
standards. He also suggested that the United Nations should consider 
using a publicly available environmental impact analysis such as the type 
required under the U.S. National Environmental Policy Act. Commenting 
further on the role of the United Nations, he noted that the Specialized 
Agencies have been the principal arena to date for discussing international 
environmental standards and that the President, in proposing a U.S. en- 
vironmental contribution to a U.N. Environment Fund, was endorsing an 
important role for these agencies in the future. He observed, however, 
that we should not be surprised if most of the active participants in new 
international enyironmental agreements are developed countries. Since 
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they have the facts to make the case for environmental standards, are the 
chief producers and consumers affected, and are linked by international 
trade and a communications network that makes it impossible for them 
to ignore each other, the prospect is for accelerated discussion among 
them of environmental problems and solutions. For this purpose, NATO 
and OECD are convenient forums, but Mr. ATKEsoN stressed the im- 
portance of fully utilizing the United Nations in order to build world 
consensus on environmental issues, 

In conclusion, Mr. ATKEson made three suggestions for building up the 
understanding, interest, and role of the developing countries with respect 
to international environmental standards: (a) We must accept some 
flexibility in standards for developing countries (where the economic ver- 
sus environmental tradeoff of the impact on the developing country war- 
rants flexibility and long term world interests are not prejudiced). (b) 
We must help the developing countries get the facts on the environmental 
impacts of, and alternatives to, their proposed actions. This should be 
part of any development assistance and a concern of the proposed U.N. 
Environment Fund. (c) We should focus a growing part of our environ- 
mental research and development effort on solutions to some of the key 
environmental problems in the developing countries, including population 
growth, urban concentration, and the threat of exhaustion of both their 
renewable and non-renewable resources. 

The CHarmmasn commented that in the U.N. formulation the problems 
fall into two broad areas: environmental management (including standard 
setting) and environmental assessment. He posed the question why gov- 
emments would want environmental standards and what problems may 
arise in this context. 

Mr. Abram Caves ° observed that there is a gap between reality and 
our perception of reality, especially in respect to environmental standards. 
The central issue is not influencing national environmental law and prac- 
tice through international Jaw but exactly the opposite. States that are 
already prepared to establish environmental standards for their internal 
activities seek to establish at the international level a consensus that will 
provide some imprimatur for their actions. 

In influencing national policy through international law, Mr. CHAYES 
felt that it would be more profitable not to emphasize the normative or 
standard setting concerns. Because of the international political and legal 
system and because of the nature of the environmental problem—that is, 
one of balance, adjustment, and tradeoff among competing goals—it would 
be more fruitful to talk of methods of adjustment and influence rather 
than absolute norms. This is especially true since many environmental 
problems are limited in scope and are of regional rather than global 
concern. 

Mr. Cuayes considered that we would be more likely to influence na- 
tional behaviour by better development of the processes of consultation 
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and negotiated adjustment. The OECD, for example, has formulated an 
obligation to consult with respect to environmental actions. In this re- 
spect the proposed Declaration on the Human Environment, despite its 
inspiring comments on not harming the environment, is deficient. It does 
not suggest—as does the Outer Space Treaty—the use of consultation. 
If we seek to effect national action, rather than simply register action on 
the national level, the international legal and institutional system must 
move from an emphasis on the normative or standard setting approaches 
to an emphasis on consultative and adjustment processes. 

Mr. Cuayes second point was that, in both the normative and con- 
sultative areas, the international environmental movement (like its na- 
tional counterpart) has been singularly deficient on the matter of dis- 
tributive justice. An obsession with worldwide standards sacrifices real 
concems of some nations. The view that all nations should accept what 
the developed nations see as proper environmenial standards and assume 
the costs out of an already limited economic pie is erroneous. Interna- 
tional bodies cannot take such a narrow and falsely neutral position on 
environmental law problems. 

Mr. Cayes stressed that the national and international environmental 
effort suffers from a refusal to address the problems of redistribution and 
distributive justice that are implicit in a policy of limiting economic growth. 
For the kinds of environmental degradation that threaten life support sys- 
tems, the developed nations should be willing to assume the economic 
burden. Moreover we cannot expect others to accept what the developed 
nations see as the amenities of environmental protection under the rubric 
of fair competition in international trade and economics. There is some 
possibility for agreement among the developed nations, not to let a “begger 
thy neighbor” law operate, for among those countries there is a greater 
chance for consensus on amenities. But as between developed and de- 
veloping nations, he concluded, it would be wrong to impose the developed 
nations’ conception of proper environmental protection at the developing 
nations’ expense. 

The CuammMan commented that, in the United Nations at least, the 
problem of redistribution is in the forefront of consideration. 

Mr. Hans LAnpsBerc * was struck by the asymmetry reflected in the 
documentation for the Stockholm Conference between proposals for na- 
tional and international action. The first wholly overwhelms the second 
- not only quantitatively but also the “national” proposals seem to go more 
directly to the substance of environmental problems, while the “interna- 
tional” proposals limit themselves more generally to demands for increased 
research, data collection, referral and dissemination, and prominently 
feature education and technical assistance by the developed to the de- 
veloping countries. The exception, he pointed out, is the area dealing 
with the relationship between environment and development, where such 
thorny questions as foreign trade, investment, and foreign aid are taken up. 
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The character of the national action proposals stems partly from a well- 
placed reluctance to “tell” countries how they should run their environ- 
mental policies and arrange the legal framework that underlies manage- 
ment. The “globality” that has captured so much attention affects only 
a handful of environmental issues, although these are the “biggies.” In 
the long run, they may be the most difficult and most crucial to deal 
with. They tend to be the ones about which our understanding is leanest, 
but, fortunately, the lead time before they need to be dealt with through 
policies and laws is generally long. Mr. Lannsserc felt that Schokholm 
would, by and large, leave the field where it found it, that is dominated 
by problems that have national dimensions and call for national manage- 
ment, 

Mr. Lanpsserc emphasized two points: (1) We should abstain from 
turning into international problems those that are by their nature national 
or regional. (2) The more successfully we can modify societal mecha- 
nisms in such a way as to bring about desirable environmental consequences 
with something approaching spontaneity or automaticity, the more we 
shall be able to devote our energies to those aspects that do not lend them- 
selves to this kind of management. 

Mr. Lanpsperc drew attention to a taxonomy that helps distinguish na- 
tional from international problems.* Many, if not most, environmental 
problems are international only in the sense that street noise in cities, 
trash in public places, and the common cold are international. Com- 
monality rather than internationality is involved. This useful distinction 
helps to avoid the kind of controversy in which one country tells another 
what it should or should not do, with or without the threat of sanctions, in 
a situation which concerns only the country where the action occurs. 

' A second useful category is that in which clearly identifiable pollutants 

move across national borders. This “physical linkage” may involve two 
or more countries, or in some instances in some random fashion the entire 
world, The movement of DDT or radioactive particles through airborne 
currents, or of pollutants through oceans are examples. The subject area 
of the Stockholm Conference, called “Identification and Control of Pol- 
lutants of International Significance,” deals with these physical linkages. 
Mr. LANDSBERG observed that the sophistication and attractiveness to sci- 
entists of these phenomena is such that pollution by micro-organisms, such 
as occurs in dirty water, takes up little space in the Stockholm documenta- 
tion, despite that fact that surely for the developing countries the latter 
types of pollutants are of far greater significance than those that fall into 
the international physical linkage class. 

A third category in Mr. Landsberg’s taxonomy—‘social linkages’—is 
the most intricate and possibly the one where international law and policy 
face the greatest challenge and difficulty. These linkages are characterized 
by a relationship in which actions taken in country A have an impact on 
country B by way of foreign trade, foreign investment, foreign aid, and 


1 See Clifford S. Russell and Hans H. Landsberg, “International Environmental Prob- 
lems——A Taxonomy,” 172 Scrence 1307-14. 
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in fact, any social or economic phenomena that normally link countries. 
It may affect acceptability of imports, the costs of exports and their com- 
petitiveness, decisions regarding location of industry, the volume and con- 
ditions of foreign aid, and other facets. Because this is an area in which 
it is tempting to be self-righteous and to suspect the other fellow, some 
have advocated “harmonization of standards” to promote peaceful resolu- 
tion of conflict. 

Usually neither “standards” nor “harmonization” is defined. Insofar as 
harmonization refers to product standards, Mr. LANDSBERG was in sym- 
pathy with the suggestions. Different societies, he pointed out, could be 
expected to wish to live by different quality standards, and these should 
be allowed. to stand. But, unhappily, the evil of obliterating them is 
likely to be smaller than that caused by leaving the field wide open and 
inviting the erection of non-tariff barriers masquerading as protection of 
the citizens health or esthetics. 

On the other hand, Mr. Lanpsserc opposed establishing “harmonized” 
standards for the process and conditions under which products are obtained 
or manufactured. Comparative advantage ought to be given as much 
room as possible in the determination of flows of foreign trade. There is 
no difference between an advantage that consists in low use and therefore 
low cost of environmental resources as production inputs and climatic 
conditions such as abundant sunshine or some specific natural resources 
endowments. A country may wish to avail itself of the argument that 
it can accommodate a particularly dirty operation and need not build into — 
the process environmental safeguards—a situation for which the term 
“pollution haven” has already been coined. A rapidly growing sophistica- 
tion, engendered precisely by the kind of vast information effort exem- 
plified by the Stockholm Conference, can be expected to bring about the 
necessary correctives over time. 

Mr. LANDSBERG expressed concern over any attempt by the developed 
countries to enforce internationally valid standards of production patterned 
after their own which are likely to be wholly inappropriate under differ- 
ent economic, social, and natural conditions. He warned that such an 
attempt to legislate international standards in this particular context would 
produce a severe north-south cleavage. 

The other principle that Mr. Lannssperc hoped would be strongly re- 
asserted after Stockholm is captured in the phrase “the polluter pays.” 
Current concern over the spread of environmental degradation has been 
brought on by the use of environmental resources as non-costed inputs into 
production. This has been as true in market economies- as in centrally 
planned ones, and the resulting burden on the environment has finally 
begun to show. It would be a step backward if the Stockholm Conference, 
in its zeal to call attention and provide better, more integrated planning 
of production activities, were to bring about a situation in which most of 
the necessary corrections and remedies would be thought of as regulations, 
prescriptions written by teams of experts, penalties, subsidies, etc. Mr. 
LANDSBERG hoped that new institutions and laws following Stockholm 
would provide for including in costs of production the cost of environ- 
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mental inputs. This will not be an easy task, but rather full of trial and 
error and experimentation. However, as a result prices would begin to 
reflect the true costs to society, demand would begin to shift from goods 
having high environmental costs to those having low costs, and producers 
as well as consumers would seek ways to minimize environmental costs. 

In Mr. Lanpsserc’s opinion, the ideal to be sought is a modification of 
economic institutions and incentives in a way that will make costs and 
prices a guide not only to the allocation of production inputs that are 
marketable but also of production inputs that are not marketable, namely, 
environmental resources. ‘This would leave the legal framework, both 
national and international, to set the boundaries within which restructured 
incentives could lead to production and consumption decisions that would 
satisfy both economic and environmental aspirations. In that sense, he 
hoped that Stockholm would have served above all to arouse greater aware- 
ness of the respective roles of regulation and incentives. 

Mr. Donald W. Kanzaru * noted that the developing countries see two 
aspects to the environmental problem. They have done very little pollut- 
ing and those that have should be willing to commit themselves to paying 
a substantial amount for cleaning up the environment. A proportion of 
the developed countries’ resources should be devoted to this curative proc- 
ess. The developing countries, on the other hand, are more interested in 
the preventative process. They want to develop and yet avoid the dif- 
ficulties into which the developed nations have fallen. 

The developing countries are also interested in managing their natural 
resources, particularly through water, mineral, and wildlife control. To 
a certain extent, these are national problems. However, there is an area 
of international concern. Developing nations will need information, train- 
ing, research, and financing in order to pursue effective environmental 
policies. International organizations can be extremely helpful in this 
regard. . 

Mr. Kaniaru observed that in other areas of transnational co-operation 
the international framework may take the form of co-operation in the 
regulation of wildlife, or common lakes, or rivers. For example, what 
Uganda does to the Nile is of fundamental interest to Egypt down river. 
Moreover, without some co-operation in setting standards regarding wild- 
life, national standards alone would not be very effective. There is, then, 
an area for international co-operation in setting environmental standards 
and these must be developed in a common forum. 

Mr. Kanaanu agreed with earlier speakers that environmental problems 
are not uniform. Thus, the imposition of standards at a level higher than 
necessary for a particular country would render them of little more than 
academic interest. However, he concluded, nothing prevents a country 
from taking more stringent measures than those adopted by others; such 
an approach would probably cause less injury to others than the estab- 
lishment of minimum standards. 

Shifting the emphasis of the discussion, Mr. Malcolm Batpwin ** ad- 
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dressed himself to the implicacions for international environmental policy _ 
of the U.S. approach to the problem. The United States is in a unique 
position in having a substantal influence on the international environ- 
mental scene. The issues in this respect certainly include distributive 
justice, as Mr. Chayes menticned. But a further extension is possible. 
To what extent is the absence of international environmental law a factor 
in U.S. policies affecting the environment? The question is not so much 
the imposition of our concepts of environmental standards or amenities 
on others, but how we, in satisfying our own material desires, impose the 
lack of amenities on others. More important than the issue of denying 
DDT to other nations, for example, is the demand we put on the rest of 
the world to. support our highly consumptive economy. This nation’s need 
for world resources is out of proportion to its population. We live at a 
material standard that is impossible for much of the rest of the world 
to share. This inequality naturally leads to U.S. foreign development, in- 
vestment practices, and envirormental policies that we would be unwilling 
to accept domestically. 

Looking at international environmental law and the U.S. relation to it, 
Mr. BALpwin perceived a double standard which is shared by other de- 
veloped nations but is particularly significant in the case of the United 
States because of its world influence. When environmental interests pre- 
vent the drilling of oil off the coast of Louisiana, the obvious alternative 
is importation of oil from abrcad with consequent environmental implica- 
tions for the oceans and the encouragement of fareign deep ports or re- 
fineries that affect the shorelines of other nations. To the extent that 
domestic environmental groups press for these alternatives and other na- 
tions do not forcefully object, the United States may cause international 
environmental effects that may harm others and come home to haunt us 
too—-environmentally and polit:cally. 

We now make some attempt to incorporate environmental considerations 
in foreign aid. We are developing environmental impact statements for 
the development of a foreign dam, port, or road. But even so we are 
unwilling to give the extra money necessary to bring these projects up 
to the standard that we would demand if they were built here at home. 
Presumably, we could raise the level of international environmental ex- 
pectations, affect environmental practices in many other countries, and 
perhaps boost the prospects for more advanced international environmental 
co-operation, if we were willing to give this kind of financial assistance. 

But, Mr. Batpwin considered these matters of minor importance com- 
pared with the impact of other, far more destructive, U.S. policies affect- 
ing the international environment, such as the irresponsible environmental 
damage done in Indochina. While far less important activities, if under- 
taken in the United States, would require an environmental impact state- 
ment, in foreign nations we destroy millions of acres of productive forest 
and farmland, as well as countless numbers of wildlife (not to speak of 
people) without concern for environmental consequences. There is no 
international law in this area, only domestic law. It is a sad delusion for 
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U.S. international lawyers concerned about the world environment to ig- 
nore the international environmental effects of our unilateral practices 
abroad—notably in Indochina. If we have any interest in setting prior- 
ities to protect the world environment then it is the domestic law, Mr. 
BALDWIN concluded, that we should effect first, as we can most easily. 

Mr, John Lawrence Hancrove,* in reply to Mr. Baldwins comments, 
considered it misleading to suggest that war is an important mode of en- 
vironmental degradation by comparison to other ways in which the prob- 
lem is generated. It is man’s acquisitive rather than his aggressive im- 
pulse that primarily accounts for the sad state of the environment. That 
is not to say that this particular war should not be viewed in the light 
of environmental as well as other aspects. But if all we had to worry 
about were the injuries to the environment caused by warfare, we would 
be in good shape. 

Mr. Harcrove was not as optimistic as the other roundtable participants 
about the capacity of the international community to cope with environ- 
mental problems. In terms of these problems, the state of the world’s 
legal and political organization, taking into account the impact of human 
activity on the environment which we inhabit, is at an exceedingly primi- 
tive stage of development. (The same could be said of other areas, such 
as the limiting of violence among ourselves. ) 

Essentially we have thus far regulated ourselves, as human culture has 
spread around the globe, by two laissez-faire principles. One is the prin- 
ciple of national sovereignty which translated in the environmental field 
allows a nation to degrade its own territory generally without limit, ex- 
cept for consequences to other nations which are adjudged to be legally 
actionable under a still very primitive and still emerging tort law. The 
other principle is the rule of freedom of the seas which permits any nation 
to inflict injury on areas of the planet lying outside national territory vir- 
tually without limit, subject only to the episodic regulation of highly par- 
ticular kinds of activity (e.g., oil pollution of the ocean) that lend them- 
selves to regulation. This being the state of human organization, how have 
we modified or may we modify this framework as a result of the intensive 
activities on the environment in the past few years? He concluded that 
not much has been done, nor were prospects for future changes verv 
encouraging. 

Mr. Harcrove next addressed himself to the emerging consensus of 
nations reflected in the preliminary papers for the Stockholm Conference. 
It apparently will affirm an international concern for the environment, 
but subject to the two traditional principles just mentioned which are 
asserted predominately because of the interest in economic development. 
As to what happens in the tradeoff of environmental concerns and eco- 
nomic concerns, this seems to be regarded as essentially a national prob- 
lem. The international function is to provide information to those who 
are not in a position to provide it for themselves and to utter general 
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statements of policy—both imp2rtant functions, but largely secondary be- 
cause the problems are more identifiable and subject to regulation in a 
strict sense. For these, we can develop standards and build in procedures 
to enforce those standards, as mandatory norms of conduct, but this is a 
relatively minor part of the overall problem. 

Finally, in regard to institutions, Mr. Harcrove observed that the con- 
sensus seems to be that all existing agencies should continue “doing their 
thing, only better.” It is thought that the central agency, if any, should 
be largely one for co-ordinating existing international bodies and the en- 
gagement of the governments ought to be through a back-up group moni- 
toring the central agency. The whole system is based on the assumption 
that the prime executors of policy in the international community are 
national governments. 

This consensus appears to be in accord with the previously mentioned 
position that identifiable problems ought to be regulated by the least 
direct and least international sstem possible. It is clear that the lowest 
denominator factor is operating at all levels, and not simply, for example, 
in the determination of standards of permissible emission by various tech- 
nologies or the tolerable levels of pollutants in the environment. It op- 
erates as well at the fundamental level of identifying and defining the 
scope of community concern and function with respect to this range of 
problems. Overall, the present consensus is for a rather timid approach; 
it is not designed to effect majcr changes in the activities of national gov- 
ernments which have given rise to the problem in the first place. 

In opening the floor for questions and comments, the CHAIRMAN in- 
vited Mr. J. A. Beesley, Legal Adviser of the Canadian Department of 
External Affairs, to comment. 

Mr. BEESLEY presented a mere optimistic note in observing that, since 
the initial plans for the Stocktolm Conference, there has been a radical 
change in the thinking of representatives of many states. Even those 
countries which have been antagonistic to any plans that would jeopardize 
a national laissez-faire policy towards international environmental law have 
modified their thinking and indicated a willingness to attack the problem 
in one way or another. An international standard is one of the strategies 
in meeting the problem but not the strategy. The question for interna- 
tional lawyers is, then, what tke law can do. Machinery and institutions 
are vital in the long run, but Mr. Breser felt that it may be premature to 
attempt to establish such institutions now—thus standard setting must 
serve in the interim. The object of standards should be to provide a 
model or aim, and not a mears to impose one global norm. In this re- 
spect the traditional international principles mentioned by Mr. Hargrove 
should be considered. At least for the next few years, the approach to 
the marine environment will be more inclined toward establishing a 
coastal state’s authority or responsibility in respect to the marine environ- 
ment, but this approach is coupled with accountability and the duty of 
those states to preserve the environment. 

Mr. BeesLey observed that international environmental law will not de- 
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velop much beyond its present primitive state in a single conference, 
Stockholm will just be one step. Fortunately, however, some important 
legal principles are embodied in the Declaration. One is the rule that 
nations should not pollute their neighbors; while another is that nations 
should not pollute beyond their national boundaries; thirdly, although 
there is not a clear duty to consult, there are parts of the Declaration that 
indicate that notification is required and consultation would be desirable; 
finally, there is a recognition of the need to develop the principles of 
lability and compensation. While the Declaration is not all that was 
desired, it does show a sign of consensus on the need for action, including 
the development of the law to protect the environment. This gives some 
ground for encouragement, particularly when compared with ‘the situation 
a year ago. 

Mr. Alfred Rus expressed disappointment that the roundtable had 
only hinted at the present international law readily available to those 
concerned with the environmental problem. In the negotiations between 
the United States and Mexico, with regard to the industrial developmen: 
of the Rio Grande Valley, for example, a great deal has been done to 
adjust competing national interests on a principle not of nuisance, but 
rather of prevention, of trespass, of refusing to permit the nation’s efflu- 
ents to go into the neighboring territory without prior consultation. He 
objected to the assumption that international law in this area is merely 
national perceptions accepted through treaty or lowest common denomi- 
nator. In fact, the substantive international law has been established 
over many generations not only in regard to the principle of sovereignty 
but also in regard to various principles of co-operation and counter-sov- 
ereignty which are being ignored. The result of this neglect is that 
those who are interested in the highest environmental standards find that 
these who are formulating the position are leaving out some of the 
stronger arguments that could be cited. 

Mr. John Varar observed that even though developing nations have 
distinct problems in the environmental field, there is a possibility for a 
general consensus in other respects. Some nations have adopted regula- 
tions on the exploitation of minerals for example. He observed that such 
controls parallel the restraint exercised in certain western states in the 
United States. In another sense the model offered in U.S. antitrust law 
may, through adoption of similar measures in other countries, be indica- 
tive of like duplication of U.S. law in the environmental field. 

Mr. Franciszek PrzeraczNik reemphasized that the Stockholm Con- 
ference will be a starting point and certainly will not be able to solve all 
environmental questions. International protection of human environment, 
by reason of its special character, should be regulated not only on the 
universal scale, in which all states should participate without exception, 
but also on the regional scale, in which the states of particular regions 
would participate. He agreed with Mr. Abram Chayes that provisions 
concerning negotiations and conciliation for the solution of disputes be- 
tween states arising from the environmental practice are important but 
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he did not share his view that the inclusion of such provisions in the pro- 
posed Declaration would be sufficient for the -protection of human en- 
vironment. Any international instrument on the protection of human 
environment should embody provisions specifying technical standards, 
mandatory and non-mandatory for the states which will accept them. Pro- 
visions on negotiations and conciliation having a procedural character are 
secondary. International agreement on the protection of human environ- 
ment should regulate the international responsibility of states for the pol- 
lution of the global environment. 

Mr. OsakweE remarked that the roundtable had neglected to mention 
the interest expressed by Communist countries in the environment. This 
neglect is unusual in that it is best to recognize broad international in- 
volvement in environmental negotiations. The Soviet Union has indicated 
its interest through recent efforts to rectify pollution problems in the Ural 
River and through the passage of legislation on the subject. Most Soviet 
law schools have begun to teach the subject of environmental law. Mr. 
Osaxwe then posed two questions: In view of the traditional protective 
attitude toward national sovereignty in Communist countries, what device 
would be most acceptable to them for international environmental pro- 
tection? With regard to the anticipated Stockholm Conference, to what 
extent have efforts been made to bring Eastern Europe into the negotia- 
tions? 

The CHAIRMAN expressed his difficulty in speculating on these questions, 
though he indicated that certain issues regarding the representation of 
East Germany may be resolved in the upcoming WHO conference. The 
CHARMAN then asked the members of the roundtable to comment on 
what had been said by previous speakers and other participants. 

Mr. Harcrove agreed with Mr. Beesley’s assessment of the relative 
progress that has been made in the past few years on the development of 
consensus in the international community. But the basic state of organizd- 
tion of the international community does not encourage one to believe 
that problems will be effectively dealt with. He felt that in the long 
run it is probably better for the international community to speak on this 
issue rather than remain silent. But it is possible that the consensus es- 
tablished would be of such limited scope that it would impede bolder 
action which might be taken in the future in the absence of such a least- 
common-denominator expression of policy. So in the short run there is 
reason for commendation; a long run assessment does not warrant exu- 
berant optimism. 

Mr. BALDWIN emphasized his position that war should not be neglected, 
as it always has been, in consideration of the environment. Historically, 
from the Peloponnesian and Punic wars to the Vietnamese conflict, war 
has been one of the key destroyers of the environment. International 
lawyers should see that international environmental law is reflected in 
the international law affecting war; ecocide can be outlawed as poison 
gas has been. These are matters to consider at Stockholm. It would help, 
however, if international Jawyers paid more attention to the impact on 
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the world environment of U.S. domestic Jaw and policy and, if they de- 
sire concrete action, attend less to somewhat empty and theoretical dis- 
cussions. | 

Mr. Kanraru made a further point concerning the relationship of en- 
vironment and foreign investment and trade. Developing countries could 
be coerced by developed nations to accept lower environmental standards 
in order to obtain needed investments. The investing countries, corpora- 
tions, and individuals are very influential, desire to maximize profit, and 
do not always have the best interests of the developing countries in mind. 

In answer to the doubts expressed by Mr. Rubin concerning the applica- 
bility of existing international law, Mr. Kanraru observed that the existence 
of such law has not been accepted by everyone. Extensive discussion on 
the matter would result in useless generalities and, especially in light of 
the skepticism: of recently independent countries, would not further ac- 
tion on environment problems. 

Mr. LANDSBERG made three points: (1) The tendency to overload the 
environmental “donkey” should be resisted. It is not yet strong enough. 
In reply to Mr. Baldwin, he remarked that if humanity is unable to con- 
tain war because it destroys human life, the argument that it destroys the 
environment is not of much help. (2) It is necessary to highlight a pat- 
tern of analysis in environmental matters based on efficiency, equity, and 
expediency. The first aspect of this is to determine the nature of the 
problem, the second to assess the principles of distributive justice and 
the third to evaluate political expendieney. (3) We should clarify a mis- 
understanding of some people concerning the conservation of certain natu- 
ral resources in the United States. More accurately such “conservation” 
as, for example, in the case of oil and gas, has its basis in market regu- 
lation and has little to do with environmental protection. 

Mr. CHAYEs was not sure that environmental costs could be easily assess- 
able. All the factors involved may not be suitable for economic evaluation 
and thus perhaps it would be proper to emphasize the equity element in 
Mr. Landsberg’s formula. In regard to Mr. Rubin’s comments, it would 
be difficult for lawyers to ignore existing general international law. Per- 
haps it would be better to speak of the kind of liabilities and responsi- 
bilities lawyers are aware of in this kind of activity. Obviously a con- 
sultative or adjustment mechanism has to operate against the background 
of such traditional ideas. Possibly the time spent on discussing general 
principles could be better spent on discovering the mechanism whereby 
international law affects state action. 

Finally, in regard to the economic considerations of environmental pro- 
tection, Mr. Cuayes thought that the principle of “let the polluter pay” 
is correct but it may be interpreted in two ways. He was happy to apply 
it in the sense that the burden of environmental protection should be 
borne by those who most endanger the environment and have the re- 
sources to take corrective measures. But to apply it in the sense that cost 
should be internalized, or made the costs of production, simply means 
that the customer pays and thus those less able to afford it are sustaining 
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the full costs of environmental protection. The price system is essentially 
a regressive way of distributing those costs. 

Mr. ArkxEson echoed Mr. Beesley’s observations. Some of the most-sig- 
nificant examples of international dialogue in the environmental area are 
found in the negotiations between Canada and the United States. Re- 
cently an executive agreement was signed concerning the pollution of the 
Great Lakes. In negotiations between the two countries on ocean dump- 
ing and other aspects of environment improvement, there have been very 
productive exchanges. 

SCOTT FERGUSON 
Reporter 


TBE MULTINATIONAL CORPORATION AND WORLD 
Economic DEVELOPMENT 


The roundtable convened at 2:30 p.m., April 27, 1972, Mr. Nicholas deB. 
Katzenbach presiding.* 

Chairman KatzenBacs explained that the term “Multinational Corpora- 
tion” cannot be precisely defined but, generally speaking, it refers to very 
large business enterprises which undertake extracting, manufacturing, and 
marketing activities in a number of countries. While the multinational 
corporations were once seen as a potential vehicle for foreign investment, 
the transfer of technology, and the advancement of the developing coun- 
tries, certain groups have developed less optimistic opinions in recent years. 


REMARKS BY JACK N. BEHRMAN ** 


Mr. Berman addressed himself to the topic of “The Multinational 
Corporation and Latin American Integration”. Two characteristics of 
multinational enterprise are of particular e to international inte- 
gration. First, the MNC tends to centralize the policy-making process 
and to integrate the activities of its affiliates. Second, the MNC has a 
wide variety of options in making business decisions. In an ever-expand- 
ing, worldwide market, including the Soviet bloc and perhaps China, the 
existence of these options gives the MNC a measure of economic control 
so large as to concern most countries and to raise legal and philosophical 
questions regarding its legitimacy, i.e. by what right does the MNC make 
decisions affecting the economy of the host country. 

Rather than dwelling on the problems created by the MNC, Mr. 
BEHRMAN took a positive attitude and inquired into the ways in which 
MNC’s might be used to generate desirable economic policies in the host 
countries. He used economic integration as an example. 

Successful regional industrial integration is not feasible without the use 
of the MNC. No Latin American country, except perhaps Brazil, can 
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achieve a reasonable measure of development without using the MNC, 
which offers access to capital, technology, and advanced management 
practices. On the other hand, economic integration tends to increase the 
influence of the MNC, which will benefit from the larger markets, and 
therefore to shift the center of economic control away from each individual 
country. 

The problem is to give the countries themselves sufficient regulatory 
capabilities so that they can control their economic development; become 
the beneficiaries of this development, and in the process, help legitimize 
the role of the MNC’s. It is important in this respect to assure the equita- 
ble participation, country-to-country and region-to-region, of all the states. 
Without some such mechanism, Argentina, Brazil, and Mexico would be 
the most likely choices for the location of manufacturing plants, which 
would export their products to the other Latin American countries. Theo- 
ries of comparative advantage, economic integration, and economic welfare 
are, with just cause, not accepted by these countries. What is required 
is that the countries control, or guide, both the process of economic inte- 
gration and the role of the MNC so that the benefits of development are 
shared equitably among all. 

Experiments might well be undertaken in this direction in certain key 
sectors; e.g. the automobile and petro-chemical industries, where high 
degrees of rationalization are required. The respective governments would 
be forced to set up guidelines, which the companies should welcome. 

As of the present time, attempts at harmonization have encountered dif- 
ficulties. Each country has developed its own separate, nationalistic posi- 
tion, in order to maximize its own growth and to establish a good bar- 
gaining posture for the future. Their efforts have been addressed at 
separating affiliates and making national companies of them, thereby ren- 
dering the operations of these affiliates less efficient. An exception is the 
Andean group where there has been an attempt at harmonization. Un- 
fortunately, regulations produced to date are restrictive whereas they should 
encourage the development of opportunities for expansion. The group 
has, however, begun to ask the right questions: How can we set up guide- 
lines so as to render the operations of MNC’s both efficient and equitable? 
The right answers have not yet been found. 

What is needed is careful, quiet dialogue between officials of the An- 
dean countries and of the multinational corporations in an attempt to 
develop these guidelines. 


REMARKS BY JAMES P. GRANT * 


Mr. Grant opened his remarks by describing two basic dilemmas. 
First, the developing countries cannot succeed in the next 30 years with- 
out MNC’s, but the required scale of MNC involvement is impossible 
without major changes in the present practices in both the developing 
country and the MNC’s, including in particular those relating to the ex- 
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port of manufactured products. Second, U.S. based MNCs need the 
co-operation of the developing countries but are not currently embarked 
on a course to acquire it. l 

Why are the developing countries important to the United States eco- 
nomically? Although the economic importance of the developing coun- 
tries to the United States is declining (as a percentage of trade, as a per- 
centage of foreign investment, and in the field of foreign policy), they 
still constitute a ‘significant percentage of our economic activity. For 
example, foreign investment in the developing countries will have grown 
from $20 billion in 1970 (out of $70 billion) to $35-40 billion in 1980. 
Even more importantly, the United States will increasingly depend upon 
the developing countries as a source of raw materials; according to recent 
estimates the United States will need to increase its mineral imports 
seven-fold by the year 2000. Also, the developing countries will play an 
important role in the internationalization of production; the ability of 
U.S. companies to compete with countries such as Japan will depend on 
their ability to benefit from cheap labor and to integrate these savings 
into the total production scheme. 

Concomitantly, the MNC is vital to the success of the developing coun- 
tries, which are growing at a rate more rapid than the developed countries 
ever sustained. The MNC is a source of technology, capital, and the 
marketing skills vital to this process. Co-operation is threatened, however, 
by growing unrest in the developing countries (e.g. Cuba and more re- 
cently Chile). This unrest stems largely from economic growth that does 
not give the poor an adequate share of the benefits. In Latin America, 
for example, unemployment stands at a rate of 12% (excluding under- 
employment) and is getting worse; in Mexico, the country usually cited 
for its successful development, the gap between the well-off and the poorest 
20% is 50-60% wider than it was 20 years ago. These problems are 
caused in substantial part by misdirected policies and the use of capital 
intensive technology. 

At the same time the United States is reducing its co-operation with the 
developing countries, both financially and intellectually. Events such as 
those in Peru and Chile have produced an ambivalence towards foreign 
investment, and trade barriers vis-a-vis the developing countries remain 
high. Meanwhile, the developing countries are experiencing a rising na- 
tionalism resulting from new reformist pressures and a desire for political 
independence and material progress. These countries want a greater 
share of the profits and greater control of enterprises established on their 
soil. The Andean code and the OPEC (Organization of Petroleum Ex- 
porting Countries) negotiations are examples of this trend. 

What of the future? Protective devices, such as the Hickenlooper 
Amendment, do not work. They simply exacerbate the problem. Neither 
is the Hirshman divestment formula the answer, since the necessary flow 
of technology cannot be stimulated with divestments. In the future multi- 
national corporations must find a way to lower their national profiles and 
to share more of their profits with the developing countries. They need to 
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take the attitude, evidenced by a company in Peru that renegotiated its 
agreement with the government when it discovered its mineral rights were 
more valuable than originally anticipated. Wholly-owned ventures should 
be avoided in favor of joint ventures with the developing country, and 
labor intensive technology needs to be developed. The MNC must never 
stop growing in and with the developing country. ` 


REMARKS BY LAWRENCE F. EBB ° 


Mr. Ess presented some observations on the Burke-Hartke Bill and its 
implications for the export of U.S. capital and technology. The Bill 
represents the most ambitious and comprehensive effort to restrict and 
disadvantage the constantly rising level of U.S. investment overseas. This 
effort is misguided. The MNC produces a net increase in U.S. domestic 
employment, especially since much of its foreign investment results in 
the importation of components which allow final products to be manu- 
factured in the United States at competitive prices. Also, it results in 
the building-up of the developing countries. 

Mr. Ess limited his comments to some aspects of the Bill which had 
not received much public attention. The Bill would authorize the Presi- 
dent to prohibit the holder of a U.S. patent from licensing or using it 
abroad, when such a prohibition would contribute to employment at home. 
This provision is rank xenophobic nationalism. And it creates large com- 
mercial problems in the context of a community of nations bound together 
through the Convention for the Protection of Industrial Property. This 
convention provides a one-year period of priority within which a patent 
holder may apply for a patent in foreign countries. 

- Does the Burke-Hartke Bill operate so as to block the holder from filing 
overseas? If so, it would permit foreign companies to pirate U.S. patents, 
a result which the Bill certainly does not intend. Would the Bill operate 
to bleck foreign patent holders from obtaining corresponding U.S. patents? 
If so, it would appear to eliminate a prerequisite for production based 
on these patents in the United States, another result clearly not intended 
by the sponsors. 

Often foreign patents are obtained and used simply in a defensive man- 
ner to prevent imports from abroad. Some nations, however, require that 
patents actually be used in order to retain their validity. The prohibition 
authorized by the Bill would make the United States vulnerable to imports 
from abroad through the operation of provisions of this type. 

The Burke-Hartke Bill is, in effect, very similar to a French Jaw passed 
in the 19th century requiring the forfeiture of patents if products were 
imported into France from abroad. The convention of 1883 was entered 
into in response to the general dissatisfaction that this type of law evoked. 
Indeed, one of the trade liberalization provisions of the convention is 
Article 5 A(1), which negated the French law by providing that the “in- 
troduction by the patentee into the country where the patent has been 
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granted of objects manufactured in any of the countries of the union shall 
not involve forfeiture.” The Burke-Hartke Bill would, in effect, authorize 
the President to violate the international Convention for the Protection of 
Industrial Property in much the same fashion and act much as France did 
a century ago. 

In the tax field also, the Burke-Hartke Bill has some very unfortunate 
consequences. It provides for the inclusion of the income of foreign 
subsidiaries in the: tax base of the U.S. parent, regardless of whether 
dividends are actually paid, thereby compromising the ability of the sub- 
sidiary to make investments. It goes beyond the act of 1962 which re- 
quired the inclusion of “tainted foreign base company income” but which 
also provided relief against such inclusion to the extent of actual reinvest- 
ment of such income in qualified investments in less developed countries. 

The Bill is contrary to our existing income tax treaties, which generally 
provide that a country will not tax the profit of a company unless that 
company has a permanent establishment there. The Burke-Hartke Bill 
would provide a constructive income tax on all shareholders of U.S. 
controlled foreign subsidiaries, regardless of the existence of a permanent 
establishment in the United States and regardless of whether or not there 
existed a scheme of tax evasion. The Bill violates the spirit, if not the 
letter, of the tax treaties, which do contain a saving clause enabling the 
United States to include in the tax base all items taxable under the laws 
of the United States. 


REMARKS BY ROBERT B. Stopaucn * 


Mr. StospaucH dealt with the conflict between the country and the multi- 
national corporation in financial matters. His remarks were based on a re- 
cent study which treated the MNC as a group of operating units linked 
financially. Each operating unit in a multinational corporation is linked 
by certain financial ties which permits the transfer of funds between them. 
These include equity investment, dividends, short-term loans, interest on 
and repayment of short-term loans, and many other devices, including 
inter-company pricing arrangements. In spite of section 482 of the U.S. 
Internal Revenue Cade, which requires that such transactions be on 
“arm’s length” basis, the typical MNG has considerable flexibility in this 
latter respect, because there is rarely a specific “arm’s length” price which 
can be firmly established for the transaction involved. 

The financial links of each MNC are potentially subject to direct central 
control, although the intercompany financial links can become so com- 
plex as to make utilization of this potentiality rather difficult. For ex- 
ample, a company with 24 subsidiaries has approximately 3,000 potential 
financial links. 

Multinational corporations have developed three general types of 
strategies for coping with this complexity: First, many companies, especially 
the smaller ones, operate each affiliate independently so that the trans- 
actions between the subsidiaries are made on an arm’s length or a quasi- 
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arm’s length basis. Second, many companies establish a central head- 
quarters to make decisions for the entire operation. Third, and this is an 
extension of the second mode of operations, general rules are often estab- 
lished to guide the centralized decision-making process, e.g. each sub- 
sidiary shall pay dividends which represent the same percent of its earnings 
as the parent’s dividends to its stockholders. 

In order to evaluate and compare the results obtained by these three 
strategies, a computer model was set up. The results of the model in- 
dicated that profit could be improved 10% above the “arm’s length” level 
by going to a set of rules and 20% if all the financial links could be 
centrally manipulated. This represents a potential increase in earnings 
of some $3 billion for all U.S. foreign direct investors, which would come 
from lower taxes and an increased probability of benefiting, rather than 
losing, in exchange rate fluctuations. The impact of these financial opera- 
tions upon the nations themselves can be substantial. An effective, 
centralized system of decision-making, for example, can actually serve to 
increase the tax revenue of a country which has a lower tax rate, through 
the shifting of company profits into a subsidiary in that country. The 
ability of the host countries to control this shift in corporate profits is 
limited, because it is difficult to make “arm’s length” calculations, and 
because companies sometimes obtain along with their original investment 
the authority to export at low prices to external sales subsidiaries. 

In the area of balance of payments, a major conflict of interest exists 
between the MNC and the host countries. This conflict becomes more 
acute as financial contro] within the company is centralized, permitting 
the inter-subsidiary flow of sums of money that are very large in relation 
to the size of the central reserves of the host country. 

In order to reduce this conflict, controls on short-term capital flows and 
on company accounts will probably have to be instituted. Such controls 
might easily be welcomed by the MNC’s because they would remove the 
manipulation of capital as a factor in competition and increase stability, 
thereby stimulating investment and furthering efficiency. 


REMARKS BY AMBASSADOR HARALD B. MALMGREN ® 


Amb. Matmcren observed that, in spite of the attitudes of most MNC’s 
that they should be allowed to proceed with their business without govern- 
ment interference, there is growing recognition that some intergovern- 
mental discussions concerning the MNC’s would be useful. In the United 
States, internal problems are growing, as evidenced by increased labor 
pressure against foreign investment. In Europe foreign investment is 
coming to be viewed as a threat to regional progress. Canada is be- 
coming concerned with the extensive control exercised by U.S.-based 
companies, and Japan is worried about both the potential influx of American 
companies into the Japanese economy and the treatment of Japanese 
companies abroad. The fears of the developing countries are. based 
mainly on potential, rather than actual, difficulties relating both to capital 
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movements and to the extensive economic control exercised by foreign 
interests. They see themselves as pawns in a larger decisional framework 
and fear that local growth will be suppressed in the broader design. In 
fact, however, the centralization of economic decision-making is not as 
extensive as is feared; local companies run mainly on the ingenuity of 
their managers; not on the dictates from their central offices. 

The developing countries are also in an unemployment bind. They must 
promote manufacturing in order to absorb their growing labor force and 
in order to do so they must move beyond their domestic selling efforts 
and develop an international trade. This area, however, is difficult to 
break into. It requires extensive quality controls, the ability to cross trade 
barriers, a knowledge of markets, and an extensive marketing and dis- 
tribution system. 

The apprehension of the developing countries towards the future is 
based particularly upon a sense of being swallowed up in a broader 
design. They experience the power of the MNC’s and feel that if they 
do not co-operate the corporations will go elsewhere. To a certain extent 
this fear is based upon a misunderstanding of business realities, because a 
facility for manufacturing or other purposes is difficult to move once 
established. As a practical matter, most corporations make commitments 
for the long-term (10 or 20 years) and do not intend to move often. 

The Burke-Hartke Bill represents a confrontation with labor, which is 
concerned with the same problems as the developing countries but from a 
different point of view. Labor sees itself as a dike to preserve American 
prosperity in the face of rising foreign unemployment; it sees the need to 
stop imports, especially from subsidiaries of our own companies abroad. 
On the other hand, the developing countries are asking how they can in- 
crease employment at home, which probably would require a certain 
redistribution of wealth. They do not focus on this aspect of the problem; 
rather they talk of the fear of being the subject of centralized corporate 
power which can seriously disrupt their economies and deprive them of 
the benefits of worldwide industrial expansion. 

As for the future, there is an increasing awareness on the part of 
American companies that it is time to look again at the possibility of 
reaching some international understanding as to what companies should 
and should not do. Such a development could entail some loss of control, 
but would have the advantage of increasing predictability. There are 
many questions which must be settled in arriving at a code or some 
similar understanding of this nature. How much government discrimina- 
tion is permissible? How far should government sovereignty extend—to 
foreign parents of domestic subsidiariesP How much control should 
governments have over international antitrust matters, intercompany 
pricing, and capital fowsP What should be the nature of government- 
industry relations? What about state trading corporations, consultation, 
and enforcement procedures? All these issues require research and con- 
sideration by the legal profession. 

At the end of Ambassador Malmgren’s remarks, the floor was opened 
for questions. 
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Q. Do you see any merit in a technical, low-key legal body, such as 
UNCITRAL,’ undertaking a study in preparation for the development of 
such an international code? If so, what issues should it consider? 

Amb. MALMGREN responded that the idea was good and that UNCITRAL 
would be an appropriate forum because it is not political and would be 
conducive to the type of analysis required at the early stages. Entry into 
the political arena would be appropriate at a later stage. He expressed 
no opinion as to which issues should be included, but suggested that a 
preliminary study should attempt a survey of the potential issues with 
which further efforts should deal. 

Q. Is not nationalism, which is the natural result of a people’s struggle 
and therefore to be preserved, an impediment to integration between 
MNC’s and the developing countries? 

Mr. BEHRMAN responded that nationalism should be maintained and 
that integration is the process of building upon the blocks of national 
strategies so as to gain economic benefit from the use of the MNC’s. This 
process requires a balance between efficiency and the goals of autonomy 
and equity. Mr. Granr added that two developments have occurred 
simultaneously in recent years. Not only have we come to expect more of 
the nation state, in terms of full employment, redistribution of income, etc., 
but also the power of the nation state has been whittled away by the in- 
creasing power of industry. Development depends upon the increasing use 
of the potentialities of both the nation state and the corporate enterprise. 
He added that it is important for the United States to be more efficient in 
achieving full employment at home if the MNC is going to be able to 
promote development abroad. Until the United States can solve its 
employment problems, the usefulness of the MNC to further development 
abroad will be constantly limited. 

Q. How can MNC’s aid in the development of developing countries? 

‘Mr. Grant responded that the developing countries need foreign ex- 
change to expand and that a significant portion of this exchange comes 
from foreign trade. Multinational corporations are necessary to expand 
the trade of lesser developed countries because only they can provide the 
marketing skills and production technology required. Chairman KATZEN- 
BACH added that there had to be some mechanism for the transfer of 
technology and capital and the discussion had focused upon the ability 
of the MNC’s to perform this function. 

Q. Are not the benefits of the MNC’s as hypothetical as the apprehen- 
sions held by the developing countries? Is it not true that the MNC’s often 
encourage the wrong kind of development? 

Mr. STOBAUGH answered that manufacturing for the local market may not 
be the best solution for the developing countries. In order for the de- 
veloping country to meet its goals it should perceive the MNC’s as instru- 
ments to be used through the exercise of government policy-making for 
the goals as determined by each country. The. MNC’s will respond to 
government policies framed so as to benefit the local economy. Mr. GRANT 
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added that the establishment of labor-intensive plants abroad can be 
greatly influenced by government policies, as is shown in the comparison 
between Korea and the Philippines. Korean enterprises are twice as labor 
intensive as those in the Philippines largely because of government 
policies. 

Q. Since the MNC’s participate in the development process of the de- 
veloping countries, can these companies claim to have some sort of vested 
interest in the country which would affect their status vis-a-vis either 
expropriation or various types of government regulation? 

Mr. Exp responded that rules of international law already exist relating 
to expropriation and the company’s rights vis-a-vis the government in this 
context. Whether the company has a vested interest vis-a-vis other types 
of government regulation, simply because it participates in the develop- 
ment process, is a much more difficult question. 

Q. This discussion has not taken into account the interest of the con- 
sumers. The multinational corporations tend to monopolize world markets 
and impede the development of indigenous industries. Would MNC’s be 
willing to accept international antitrust control equivalent to that provided 
by the developed countries so that industries in developing countries can 
have the protection which their government cannot give it? 

Chairman KATZENBACH responded that this development is going to 
occur sometime in the future and that the point relating to the protection 
of indigenous industries is valid and not always fully appreciated. Amb. 
MALMGREN stated that the developing countries themselves often institute 
policies which militate against competition. While many encourage joint 
ventures to fragment control, they are often prepared to permit a monop- 
oly by one enterprise in order to be able to control the industry more 
effectively. The issue is highly complicated. In the first place worldwide 
competition has increased in spite of growing concentration in various 
industries. Moreover, in many countries state trading enterprises maintain 
complete monopolies over exports and imports. The question of market 
philosophy must also be dealt with; in many countries, for example, 
central economic planning is seen as crucial to development. 


Dana T, ACKERLY 
Reporter 


GUIDELINES FOR THIRD PARTIES IN 
INTERNATIONAL DISPUTES 


The panel convened at 2:30 p.m., April 27, 1972, Roger D. Fisher * 
presiding. 
REMARKS BY Jonn G. Larr ** 


By far the most common and to my mind the most useful form of third 
party participation in the solution of international disputes is mediation. 
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Mediation has many advantages over arbitration. As the latter is bind- 
ing, the parties must first reach agreement as to the scope of the arbiter’s 
authority. With disputes already underway, this preliminary negotia- 
tion may be a fatal obstacle. 

In contrast, with mediation a settlement can often be reached without 
procedural agreement of any kind, even as to the person or institution 
that lends his or its good offices. I have rarely been the mediator; but 
I have often been mediated. I shall offer from that experience some guide- 
lines for mediators. an 

My first guideline for mediators is—mediate. 

(1). Mediate: If you are in a position where the disputants might wel- 
come your good offices, don’t wait for them to ask you to serve. It may 
take some preliminary mediating for them to find out how you can be 
helpful. 

After Nehru declined Pakistan’s invitation to submit the Indus River 
Basin dispute to the World Court, Eugene Black, then President of the 
World Bank, asked me if Pakistan would welcome mediation by the Bank. 
If so, he would take advantage of Nehru’s presence in Washington to 
ask if he would like the World Bank to act as good officer. I asked Mr. 
Black not to put the question to Nehru, for he would feel it would weaken 
his position were he to accept any offer of friendly advice. I suggested 
instead that the Bank show an interest in finding ways to lend money 
for India’s river development which would entail no injury to another 
member of the Bank. But Black went ahead and put the question and, 
as predicted, Nehru said “No, thank you.” 

Later, David Lilienthal visited India at Nehru’s request and then Pakistan 
at the request of its Prime Minister. He published a proposal for lending 
money to India and Pakistan which would enable each to increase its 
water supplies. This involved financing by the World Bank. This time 
India did accept the prospective lender as a good officer. Thanks to the 
Bank’s mediation the Indus Waters Treaty was worked out and signed 
by India and Pakistan in September 1960. 

The World Bank was not the only mediator in this dispute. The In- 
ternational Law Association on its own initiative undertook to formulate 
the principles of international law that should guide in the settlement of 
international river disputes generally. A committee of international lawyers 
——government lawyers, teachers, and practitioners—including the attorneys 
for India and Pakistan, hammered out rules which were recognized by 
the World Bank and the parties as guidelines. These proved to be most 
useful, particularly in the final revision of the World Banks original 
proposal. 

(2). Moderate: The good officer should not prevaricate in telling one 
party the position of the other but should soften the demands in the search 
for common ground. This cannot be done if the parties are encouraged 
to exchange views directly, orally or in writing. They should be brought 
together after agreement, in principle at least, has been reached through 
the good officer. It follows that the discussions should be in private, or, 
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as was the case with the ILA committee, the discussions should be carried 
on within a professional group. 

The International Law Commission of the United Nations served as 
a mediator in reconciling conflicting views of the nations on the law of 
the sea. Their work culminated in four multilateral conventions signed 
in 1958. The lack of progress in the present General Assembly Seabed 
Committee is in large part owing, I believe, to the lack of preparatory 
work by a group of scholars and statesmen of world stature. The com- 
mittee has 91 members, mostly politicians, who meet in public. The more 
this committee meets, the more extreme the demands of the orators be- 
come. I am not speaking of the position taken by the U.S. delegation; 
it is highminded and genuinely seeks an accommodation of the competing 
interests. Some other delegations have also been constructive, but they 
are in the minority. If there ever was a situation crying desperately for 
mediation, it is this one. Perhaps this is now going on without publicity. 
I hope so. 

(3). Perseverance: Many disputes requiring mediation call for extra- 
ordinary patience and perseverance on the part of the mediated as well 
as the mediator. One case in which the State Department served as good 
officer between other departments and a foreign government as to the 
compensation payable for property expropriated by the United States 
took seventeen years to settle. In the end the payment was adequate if 
not prompt. 

In another dispute between an American company and a foreign gov- 
ernment, the good officer grew impatient and proposed arbitration with- 
out even having narrowed the issues; that dispute remains unsettled. 
With a little perseverance by the good officer the case could have been 
settled. The American company later offered to accept what the good 
officer had been told the foreign government would agree to pay, but in the 
meantime a less conciliatory new government had taken office. f 

(4). Preparation and Ingenuity: Moderation, patience, and persever- 
ance must be accompanied by preparation and ingenuity. To be a good 
good officer one must be as well, if not better, prepared than the parties; 
one must have studied what is to the best interest of each and must try 
to find a solution in which each side wins what is truly important to it, 
This calls for ingenuity and imagination. The Indus Waters settlement, 
thanks to the imaginative engineering and financing features, gave each 
side a better water supply than it would have enjoyed had its most ex- 
treme opening demands been met. 

At a time when Mexico defaulted on its foreign debt, there were sev- 
eral millions of dollars on deposit with J. P. Morgan for payment of 
coupons as they came due—but not enough to pay 100% on the next 
maturity. Payment was withheld pending receipt of the balance. Not 
only was the remainder not paid up, but the government demanded re- 
turn of the part payment. Morgan was advised that this deposit belonged 
to the bondholders and asked George Rublee to go to Mexico to win the 
understanding of the Mexican Government. No progress was made in 
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his direct talks. Then, a Spanish banker in Mexico began to mediate. 
He was not asked to, nor did he ask Mr. Rublee if he wanted him to— 
he just mediated. He was moderate, persevering, well prepared, and had 
the ingenuity to negotiate a return of the moneys, but as a deposit in 
his bank for service on new bonds to be issued in exchange for those in 
default. Debt service on these new bonds has continued to this day. 
Everyone won. 


Remarks BY GOVERNOR W. AVERELL HARRIMAN 


To begin with, I should like to lay down a few principles for successful 
mediation. ; 

The first is that you have to saturate yourself in all aspects of the sub- 
ject with which you are dealing. That does not mean you can learn all 
about it at once, but whenever any point comes up you have to be able 
to get back to basics. You should understand what the reasons for a dif- 
ference may be. In the same spirit, you should try to understand not 
only what any one party is saying but how he really feels about his issue. 
What are the fundamentals? What must his party or his government have 
as a minimum? Not what he would like to have but what is the mini- 
mum. Or course, it is also vital to get the other side or sides to open 
their minds a little bit—to look at the problem from the other fellow’s 
point of view. 

Then you must look for an area of agreement. It is easy enough to 
find areas of disagreement. That seems to be one thing Foreign Service 
Officers have been trained to do, i.e. to tell the Chief Executive about all 
the difficulties in the situation. People seem to think they get a plus 
mark if they can discover some particularly difficult or impossible situa- 
tion to deal with; it ought to be the reverse. If you are a participant in 
a- negotiation or if you are trying to mediate, you should seek at least 
some small area of agreement and then attempt to widen it or, if you 
want to use the vertical, build on it, rock by rock. 

The Marshall Plan was most interesting in this respect. It was an ex- 
ample of really major, constant and even daily mediation: between Wash- 
ington and Paris, between the Executive and Congress, and among the 
fourteen other nations that participated in the Plan. In a sense we were 
mediators because General Marshall's concept was that Europe should 
do its own job of reconstruction. You may have forgotten that the Soviet 
Union was invited to jom. Ernest Bevin and Georges Bidault negotiated 
with Molotov in Paris but he refused to make it a joint enterprise. He 
wanted to find out how much the United States would give, divide it 
according to those who had suffered the most, and let each country do 
what it wished with the funds. Fortunately after Molotov left, those who 
wanted to do something constructive remained. 

The basic question for us was: How can the United States go to other 
countries and tell them what they ought to do? How could we tell the 
countries of Europe how they should work together? So the first thing we 
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decided in Paris was that we had to get the Europeans to divide the 
American aid themselves. I can assure you Washington thought that was 
a terrible idea; they felt the United States should deal with every single 
aspect of it. The bureaucrats in Washington love to be in that position. 
But I was convinced that, if we had fourteen nations coming to the United 
States each month trying to get their front feet in the trough, we would 
make fourteen enemies. Some of us, and Roger Fisher was one of them, 
argued that we had to get the Europeans to agree on how to divide the 
aid. They said it couldn’t be done; it would destroy them. However, they 
finally adopted a formula that made it possible for us to stay on the side- 
lines and help these people analyze each other's situation from the stand- 
point of self-help and then develop programs among themselves for mutual 
aid. 

Congress had set down, and so had President Truman, the idea that from 
the Marshall Plan should come a unified, integrated Europe, which we 
now see developing (General DeGaulle’s idea that this was against Amer- 
ican interests was nonsense.) The preamble of the second aid authoriza- 
tion bill specified that it was U.S. policy to encourage, insofar as possible, 
political, economic, and military unification. 

One of the great problems of Europe was that none of the countries had 
the necessary financial reserves to be viable. Therefore, each was attempt- 
ing to develop a situation by which it could keep out imports and expand 
exports to build up adequate reserves. We believed that freedom of 
movement of goods and people was absolutely essential and that was 
the first thing we wanted to get. The European Payments Union was a 
device which we decided would help this free flow by providing a means 
for settling accounts. We agreed to put in, I think, several hundred mil- 
lion dollars. The British, it is no secret, were opposed. They have always 
had their empire and have always believed somehow or other that they 
would do better in a divided Europe. Bevin and Sir Stafford Cripps (who 
was then Chancellor of the Exchequer) were definitely opposed. We 
rallied some of those who were for it: France, Italy, and later Germany. 
We had some brutally frank talks at times but finally the British agreed. 
One thing about the British, after being difficult, if they ever agree, they 
always do a little better than they agreed to—which is a nice kind of 
partner to have. Incidentally, we had a lot of trouble with the US. 
Treasury. They saw a great European cartel developing which would be 
opposed to U.S. interests. But we finally got around them. 

For a short time during the Korean War, I held the job which is now 
filled with such distinction by Dr. Kissinger. I had the problem of trying 
to balance the political and the military. At that time, Dean Acheson 
was Secretary of State and Louis Johnson was Secretary of Defense; my 
job was not entirely easy. The one thing I did not do was interfere with 
the President’s relationships with members of the Cabinet. As Secretary 
of Commerce, I had learned that government departments put people on 
interdepartmental committees often to find out what the other departments 
wanted to do and then build up reasons to prevent them from achieving 
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their objectives. There is a fundamental desire on the part of every 
bureaucrat to go into a committee and, if he can’t accomplish anything 
else, prevent the other departments from doing something. It is sometimes 
difficult to get away from that attitude and get people to think con- 
structively. When I was Secretary of Commerce, I initiated the principle 
that anyone going to a meeting from my office spoke for me and I gave 
him the authority to take positions binding me. In the White House, I had 
a small, very capable group who sat on the interdepartmental committees. 
I found that the different departments wanted to stand in well with the 
White House. By considering their views along with the views of those 
representing the White House, we got a good many agreements. 

This is the skill of mediation—to find out what people’s objectives are. 
We tried to give each department what was essential to it in order to break 
down resistance to the things other departments wanted to do. 

Earlier, Mr. Laylin mentioned India and Pakistan. I do want to com- 
mend all those who were involved in the Indus River settlement. It was a 
major issue and I always thought that whoever was most responsible de- 
served the Nobel Peace Prize. They were able to divide the waters of 
the river in a most extraordinarily complicated but effective manner. I had 
hoped that might be the basis for further agreements, but somehow it 
wasn't. | 

I was sent to India and Pakistan by President Kennedy in 1962 at the 
time of India’s war with China. We felt that this was an excellent time 
to try to bring India and Pakistan together, because the defense of the 
subcontinent was obviously so important. I thought they would look to the 
danger of a common enemy rather than glare at each other as they had 
been doing. Despite the danger of attack from the north, the Pakistanis 
were more concerned that we did not give India too much military aid. 
President Ayub explained in great detail why we ought to give India only 
about half of what we were contemplating. 

I was not involved in the earlier negotiations when we asked Pakistan 
to jom CENTO and SEATO. In urging them to arm, we warned of the 
great dangers coming from the Communists, particularly the Russians. 
The Pakistanis didn’t think that was the danger at all. As they said, 
we've only one enemy and that’s India. This is an interesting example 
of one thing we ought not to do—that is to talk past each other, as we 
have done with Pakistan. We thought the Pakistanis were listening to us 
when we said the danger came from the Communists. The Paks thought 
we were listening to them and understood that their principal danger was 
India. One of the ways to avoid trouble is to be very specific and get 
people to really understand the issues. That is vitally important. Here 
were two governments talking past each other, and we never yet have 
come to an understanding with Pakistan on why we gave India military 
equipment. 

In 1962, we were working with the British. Duncan Sandys (Secretary 
of State for Commonwealth Affairs) did everything he could to get an 
agreement between Nehru and the Pakistanis. We did get a communique 
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in which they agreed to get together. Unfortunately, we were only an 
ad hoc group; we dissolved and there was no follow up. I think this 
illustrates Mr. Laylin’s point that you have to have continuity and persist- 
ence. If there had been one group that had been consistently stuck with 
the idea that it was important to our interests to bring India and Pakistan 
together, I think we, working with the British, might have been more 
successful. But each of our efforts was sporadic. From this, we can 
draw the conclusion that you have to keep the same basic team. You can 
change some players but there should be one continuing group working 
on a problem consistently and persistently in order to achieve results. 

As we know, the question of India and Pakistan is still open., tragically 
open. I have to say that I don’t think our government handled the situa- 
tion as well as it should have. In the meantime. our influence is at a new 
low: perhaps all we can do is be interested bystanders. 

Another mediation situation in which I was involved was the dispute 
between the Anglo-Iranian Oil Company and the Iranian Government. I 
was sent to Iran in the summer of 1951 by President Truman. In April of 
that year. the Iranian Prime Minister was assassinated and his successor, 
Mr. Mosaddeq, was more scared for his life than he was of anything else. 
Nationalizing the oil fields was the one thing he could do that might keep 
the country together. He was afraid of making a deal for fear it would 
jeonardize his life. There was an influential bodv of Iranian opinion that 
believed the oil should stav in the ground. like monev in the bank: oil was 
called black gold. Thev felt the Iranian people should hold on to this 
asset and that they would be better Moslems if they didn’t get involved 
in oil exploitation. 

I found the British mind somewhat closed as well. The Labour Govern- 
ment could not see that they had an unfair contract. (I wort go into 
detail but it was concluded with one of the Shahs around the turn of the 
centurv with the presence of British navel vessels in the Persian Gulf.) We 
did get the British to agree on one thing: that the Iranian Government 
had a right to nationalize. That was one step forward, but further agree- 
ment was not possible at that time and I left. 

The parties did settle eventually. It is a fact, though. that the British 
Government was always six months late in making concessions. One 
thing you must recognize when trying to mediate is the question of timing. 
Sometimes you have to urge immediate action to show people they can’t 
afford to lose time; other times you ought to let things mellow and give 
both sides time to quiet down. There have been some unfortunate ex- 
pressions in the past about “letting the dust settle” but that is not a bad 
idea under certain circumstances. 

I can go on talking about individual cases but I want to reiterate the 
fundamental principals. The mediator must be saturated in the subject. 
He must gradually try to know more about it than anyone else. He must 
try not only to know the facts but to understand the facts—to understand 
what are the vital issues, those things which the parties cannot give up on. 
‘One must understand those areas in which emotions are involved and to 
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what degree there can be a certain give and take. Finally, he must try 
to get each side to begin looking at the dispute in some small way from 
the other fellow’s point of view and then indicate what each can get out of 
it, if they will give in. 

Persistence and determination is about the best suggestion I have to 
contribute at the present time. I am satisfied that this field of initiating 
good offices and bringing people together is vitally important. I am here 
today because I do think it is important for the future that all the coming 
people who are going to run this world and deal with international situa- 
tions profit by the mistakes that have been made in the past. Learn a 
little something from others. Try not to have to learn the hard way, by 
making mistakes. 


REMARKS BY CONSTANTIN A. STAVROPOULOS ° 


As far as the United Nations is concerned, good offices are customarily 
undertaken by the Secretary-General, usually confidentially without many 
people knowing about it. Although this is not his principal function, the 
Secretary-General frequently decides to act at the private request of the 
states involved. He tries to bring them together and alleviate the difficulties 
between them. This is often simply a process of informally exchanging 
views and proposals. In many instances, these efforts have been very 
successful. Unfortunately, there are few major conflicts that are likely to 
have U.N. mediating assistance from the very beginning and then it 
seldom is successful. 

In 1948 when war between Israel and the Arab states started, I was 
appointed special legal adviser to the U.N. Mediator for Palestine, Count 
Bernadotte. He was a very proper and honest man. He had a mediating 
objective that he followed rigorously. From the beginning, he of course 
perceived his mission as that of stopping the war. However, this was not 
his sole objective; he wished to find a broader solution, the solution. His 
report was submitted to the General Assembly in the fall of 1948 but, un- 
fortunately, before it was recived Count Bernadotte was killed. The As- 
sembly was not in a position to solve the problem. Thus, fighting continued 
and Dr. Ralph Bunche was appointed Acting Mediator. 

Now, I want to speak to only one part of the problem before us: What 
should be the role of the mediator? The problem, as I define it, is whether 
the mediator should develop proposals which he himself presents to the 
parties or whether his role should be more passive. 

In Rhodes in January 1949, we met with the Israeli and Egyptian 
delegations. The latter was composed of a major general and a colonel 
who was married to King Farouk’s sister. It was a powerful delegation, 
as you might imagine. We had meetings first with one side and then with 
the other. When we finally brought both sides together, Dr. Bunche asked 
if either had anything to say. After the Israelis spoke, Dr. Bunche invited 
the Egyptians to comment. There was no reply whatsoever. We ajourned 


° Undersecretary-General for Legal Affairs, United Nations, 


30 


and, at the next meeting the following day, exactly the same thing hap- 
pened. From that moment the problem was: How can we make any 
progress? 

Our decision, as mediators, was to employ some of the methods that Gov. 
Harriman and Mr. Laylin have discussed here today. We tried meeting 
with the parties separately and together. We tried to mediate between 
them by seeking to explore with one the objectives of the other. It was 
more than two months before we had results and the armistice agreement 
was finally signed. Immediately afterwards, Jordan, Lebanon, and Syria 
also signed agreements. In this case, our approach as mediators was that 
of formulating proposals for the consideration of the parties, as well as 
serving as a go-between to enable the parties to communicate with each 
other. 

Some years later, when civil war in Cyprus threatened to involve both 
Turkey and Greece, at the request of the Security Council, the Secretary- 
General appointed a mediator, Mr. Galo Plaza (now Secretary-General of 
the Organization of American States). He took his position as mediator very 
seriously, meeting with the parties individually and in general sessions. 
Ultimately, he came up with a solution that he felt would be acceptable. 
It was presented to the Secretary-General who, in turn, submitted it to the 
Security Council with his own assessment. The Secretary-General found 
it an excellent solution; so did Cyprus and, I believe, Greece; but not the 
Turks. Thus the proposal failed. Since that time it has been impossible to 
appoint another mediator. Here is a case where a very carefully pursued 
mediation resulted in a solution widely agreed to be satisfactory but which 
failed because one of the parties found the solution unacceptable. 

We are confronted with a similar situation in the Middle East. Follow- 
ing the Six-Day War in 1967, Mr. Gunnar Jarring, the Swedish Ambassador 
in Moscow, was appointed mediator. Mr. Jarring conceived his task as 
that of a go-between, a mediator who was reluctant to be the principal 
initiator of settlement suggestions. He tried to bring about a more con- 
ciliatory attitude among the parties. As you all know, to date this effort 
has failed. In this particular case, Mr. Jarring found he could not usefully 
intiate proposals. Thus, you see, one cannot simply conclude that the 
mediator should be more than a good go-between and should in addition 
be an initiator of proposals. Political relations are often so difficult that 
even the best efforts of a skilled and conscientious mediator cannot bring 
about a settlement. 

The Cuammawn asked whether it is useful for the parties to state their 
positions at the beginning. How can you avoid their digging in on their 
positions? Mr. Stavrorounos observed that you have to start somewhere. 
The parties have instructions to state their “immutable” positions which, 
however, as Gov. Harriman had pointed out, are usually subject to change. 
Mr. Layi commented that while it is good to try to avoid statements of 
extreme positions, you have to hear the parties out. You don’t need to 
relate extreme positions to the other side. 

To a question whether it was desirable to entrust the third party with 
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a clear mandate spelled out in the terms of reference, Mr. STAVROPOULOS 
responded that the terms should be as vague as possible. Gov. HARRIMAN 
agreed, pointing out that negotiations on terms of reference invariably get 
into the issues in dispute and the result may be terms that are so narrow 
they cripple the negotiations. 

The question was asked: How can the mediator avoid becoming himself 
the subject of dispute? Could he not throw out a whole series of proposals 
without identifying himself closely with any of them? Mr. LAYLI replied 
that this was done all the time. A good mediator will look for areas of 
agreement and assess the reactions of the parties. His approach will be 
modest—such as “What do you think about this point?’ Gov. HARRIMAN 
added that a mediator can be useful even without making suggestions. 
Sometimes there is an opportunity to bring information to the attention 
of one or both of the parties. 

In reply to a question whether the United Nations should automatically 
become the mediator in any serious dispute, Mr. Stavropoutos felt this 
was unrealistic. In many cases, at least one of the parties has come to the 
Secretary-General but he will not overtly attempt to mediate unless both 
sides agree. To do otherwise would weaken rather than strengthen his 
position. Many cases, of course, come directly to the Security Council and 
the Council does have the right to ask for mediation. The Secretary- 
General may become involved in this way even without prior acceptance 
by the parties concerned. Mr. Layt observed that when direct negotia- 
tions are not making progress, third party assistance may be more ac- 
ceptable. But you don’t have to ask the parties to accept; just start 
mediating. 

On the question of the possible usefulness of a third party role in the 
Vietnam negotiations, Gov. HARRIMAN stated that, in view of the President’s 
recent statements, a mediator could not be of help at this time. This did 
= not mean that the Secretary-General should give up. World opinion can 
have an effect. The United Nations might be helpful in convincing the 
President that he is wrong. We do not have to stay in Vietnam to maintain 
our credibility. On the contrary, most people would be delighted if we 
got out. As to whether third party mediation might have been helpful at 
the time the Paris talks were initiated, Gov. Harrrman pointed out that 
many third parties were helpful, France and the Soviet Union, for example. 
But formal third party mediation would not have been feasible. As the 
negotiations continue, it might be useful to bring in a third party on an 
ad hoc basis to help bridge the gap between the two sides. 

Noting the presence of Judge Philip Jessup in the audience, the Cuam- 
MAN invited his comments. Judge Jessup drew attention to the case of 
Indonesian independence, one of the great triumphs of the United Nations, 
where mediation was carried on at two levels. The Committee of Good 
Offices operated on the spot, while parallel movement took place in the 
Security Council. Initially, the committee had taken its function of “good 
offices” literally and awaited suggestions from the parties. When this 
approach produced no results, the U.S. member, Frank Porter Graham, 
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showed a rough draft proposal informally to the two sides. Meanwhile, 
negotiations were going on in the Security Council to bring pressure to 
bear upon the parties to observe the cease-fire and settle the dispute. 
Finally, in a complete departure from the good offices approach, the 
Committee abandoned its neutrality. It was redesignated the U.N. Com- 
mission and given quite different functions by the Council which eventually 
led to a settlement. 

Gov. Harrman wanted Judge Jessup’s comments on his negotiations with 
Ambassador Malik for lifting the Berlin blockade. Who followed whom into 
the restroom? ie. Who raised the issue first? Judge Jessup replied that 
the report that discussions began in the restroom was false. He explained 
that the Soviet Union justified the blockade on the grounds that it was a 
necessary protection against the currency the Western powers had intro- 
duced into West Berlin. In answering questions filed by Kingsbury Smith, 
Stalin suggested that a meeting of the Council of Foreign Ministers could 
be held but made no mention of the currency issue. In the State Depart- 
ment, Chip Bohlen remarked that the Soviets did not leave things like 
that out unless they intended to. If the United States picked it up too 
quickly, the Soviets might back away. He suggested that we ascertain in a 
casual way whether the ommission was a significant signal. 

While talking to Ambassador Malik before a Security Council meeting, 
Judge Jessup had interspersed in his comments about the weather a query 
whether Stalin’s ommission of any reference to the currency issue was ac- 
cidental. Malik replied that he had no information; to which Judge Jessup 
responded “Well, if you get any information, let me know.” A month 
later Malik called and stated that he had been instructed to say that the 
ommission was not accidental. When asked whether this meant that the 
Soviets wanted to raise the blockade, Malik replied “You didn’t ask me that. 
I have no information.” “Well, if you get any information, let me know.” 
Two weeks later the discussions were resumed, leading to agreement on . 
lifting the blockade. 


EUGENE A. THEROUX 
Reporter 


APPRAISING THE IMPACT OF INTERNATIONAL LAW 
UPON CONTEMPORARY POLITICAL AND SOCIAL PROCESSES: 
TECHNIQUES AND CONCLUSIONS 


The panel convened at 2:30 p.m. April 27, 1972, Professor Adda B. 
Bozeman * presiding. The CHamman observed that two themes seemed 
to be implied in the title to which the panel was addressing itself: (1) that 
there is a well-defined body of international law valid throughout the world 
and (2) that international law has an impact on political and social processes 
in culturally different states as well as in the area of their mutual relations. 


* Sarah Lawrence College. 
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This raises two questions: First, how does one go about appraising the 
impact that is assumed? And secondly, what conclusions are tenable in 
light of that appraisal? 

The need for such a stock-taking was stressed in Professor Lasswell’s 
presidential address at last year’s Annual Meeting,’ and on that occasion 
we were also counselled by him as well as by Oscar Schachter that this 
kind of mandate is best entrusted to an interdisciplinary panel. The one 
that has been assembled for today’s session is ideally equipped for the task 
before us: it joins international law and social science, and it presents 
scholars who have specialized in the study of non-Western political and 
social processes. 


ASSESSING THE IMPACT OF THE U.N. COLLECTIVE SECURITY 
SYSTEM: AN OPERATIONAL, MULTICULTURAL APPROACH 


by 
Hayward R. ALKER, Jr.** 


Compare these two viewpoints with respect to the impact of international 
law within the political processes of the United Nations: 


The United Nations is neither an effective collective security organization 
nor a morally compelling mechanism: . . . (T)he jural order in which 
the political order was ensconced is' crumbling steadily as the Assembly 
and the Security Council . . . continue to take doubtful constitutional 
steps and to treat their respective decisions as if they had an intrinsic 
jural validity . . . Emptied of its functional means [the political order 
of the Charter] may well be viewed today as a “nonsystem”—-a vacuum 
in imagry, function and design that invites the substitution of rival 
. models . . . [in which] political players are expected to further their 
independent destinies by dint of intelligence and diplomacy.t 


. To set law up against politics, or politics against law, is an abortive 
exercise—better by far “to find within the limits of power the elements 
of common interest on the basis of which joint action and agreed 
standards could be established” . . . The political organs of the United 
Nations have been vitally concerned with the application of certain 
groups of rules. As a result [customary international] law on... 
domestic jurisdiction [and] the use of force ... is developing and 
evolving.” 


To choose intelligently between these relatively pessimistic and optimistic 
views of the growth and impact of Charter envisioned collective security 
norms and procedures requires considerable systematic analysis. Law's 
impact on politics and politics’ contribution to law need to be assayed. 


* Proc. AMER. Soc. or INTL, Law, 65 A.J.LL. (No. 4) 366 (1971). 

°° Center for International Affairs, Harvard and Department of Political Science, 
M.LT. 

1 BozEMAN, THE Future or Law IN A Mut ticutTuraL Woro (1971). The specific 
model suggested is the Chinese game of wei-ch’i. 

2Hiccins, THe DEVELOPMENT OF INTERNATIONAL LAW THROUGH THE POLITICAL 
ORGANS OF THE Unrrep Nations 9-10 (1963). The inner reference is to a remark 
by Schachter. 
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In the briefest possible way, these remarks will suggest an operational 
approach and preliminary results, using computerized artificial intelligence 
techniques, to the multicultural elaboration and assesment of such perspec- 
tives. The common ground for such an appraisal is Bozeman’s call for 
“realistic reformist thought” and multicultural understanding as necessary 
bases for meaningful consensus, echoed by Higgin’s appreciation of Ham- 
marskjéld’s adroit and proper diplomatic integration of law and policies. 


A Multicultural Model of the Collective Security Process 


When Bozeman characterizes U.N. collective security as a “nonsystem,” 
only potentially recoverable (both intellectually and politically) in a co- 
ordinated multicultural way, the related methodological challenge is the 
need for a culturally sensitive, potentially systematic way of assessing law’s 
role. Following Barkun’s conception of Jaw as a culturally interpretable 
yet abstract symbol system, a specialized language of obligatory norms, a 
practitioner’s model of social structure, I shall now outline a model of U.N. 
collective security processes that, if it were fully implemented, would allow 
such an assessment. Any such review that does not present actual decision 
rules and quantitative involvement mechanisms can at best be suggestive. 
For more details, recourse must be made to the appropriate sources.® 

Most fundamentally, we assume that distinct cultural (or geopolitical) 
groups apply their shared operational interpretations of the U.N. Charter 
in making policy proposals and reinterpret such Charter provisions in the 
light of their subsequent experience. Charter-based “precedents” for action 
are considered to be either coercive (é.g., cease-fire order, economic 
sanctions, use of peace force) or noncoercive (é.g., information-seeking, con- 
ciliation, or mediation). When an appropriate precedent has been found, 
the resulting interpretation of a current dispute is reflected in a group’s 
concrete policy proposals. After a kind of aggregation of different group — 
recommendations takes place, it is further assumed that higher involvement 
levels will increase the chances of U.N. hostility-stopping and/or settlement 
success, A symbolically coded record of U.N. accomplishment or failure 
then becomes available in each group’s collective memory. Even when 
they are Charter innovations or “evolutions,” actions automatically become 
dominant precedents from specific types of disputes if they are judged by 
a particular group to have been successful; if unsuccessfully applied, sucess- 
ful precedents are gradually forgotten and then extinguished by a precedent 
forgetting/extinction mechanism that is also assumed, with certain differ- 


3 The minimal set of relevant reference for the present exercise are: BARKUN, Law 
Wirsour Sanctions (1968); Krrsinc, Formalization and the Construction of Ethnog- 
raphies, in EXPLORATIONS IN MATHEMATICAL ANTHROPOLOGY (Paul Kay ed. 1971); 
Auxer and CHRISTENSEN, From Casual Modelling to Artificial Intelligence: The Evolu- 
tion of UN Peace Making Simulation, in EXPERIMENTATION AND SIMULATION IN Pourrt- 
ICAL ScreNcE {LaPonce and Smoker eds. 1972); and ALKER and Greensenc, The UN 
Charter; Alternate Pasts and Alternate Futures, in THe Unrrep NATIONS: PROBLEMS 
AND Prospects (E. H. Fedder ed. 1971). Work on the Alker-Christensen-Greenberg 
U.N. simulation is still progressing. 
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ences among group parameters, to be part of each group’s shared memory 
process. Unresolved disputes, on the other hand, have a tendency to live 
on as part of a pool of potential, less attractive precedents. 

How are Charter norms symbolically coded? What are the categories 
that practitioners use abstractly to represent its obligatory structure? How 
is this set of norms efficiently “salted away” and activated? How are they 
combined with calculations of national interest? Let us now suggest a 
framework within which the perceptions, norms, and proposals of different 
groups can be coded. 

The crucial Charter-based terms used to characterize dispute perceptions 
are assumed to be the existence and type of hostilities (E), the U.N. 
organ(s) dealing with the problem (U), the kind of bloc conflict or veto 
power involvement (B), and the political issue involved (I). Whether or 
not the same dispute was previously (and successfully) treated by the 
United Nations is also important. Using such variables, each group’s ‘be- 
havioral norms are stated as hierarchies of “if . . . then” decision rules in 
computer flowchart form. In most cases these rules, consistent with Charter 
veto provisions and regional referral options, do not lead to high U.N. 
involvement. For example, if in the late 40’s a dispute was brought to the 
Security Council (or the Security Council and the General Assembly), it 
involved recent hostilities claimed to be a civil war, but with Cold War 
complications (e.g. Greece); whatever the kind of bloc involvement, then 
most groups would expect, propose, or support no Security Council action 
and only low unsuccessful noncoercive General Assembly actions. An issue 
without hostilities, according to a “realistic” version of the expectations of 
Charter framers, would typically lead to low levels of noncoercive involve- 
ment, and in the case of Security Council treatment, a referral of the matter 
back to the parties concerned or a regional mediation, negotiation, or con- 
ciliation effort. Regarding internationally relevant conflicts before the Gen- 
eral Assembly (because of actual or anticipated vetoes), original, realistic 
expectations were that, by and large, no decisive coercive or noncoercive 
actions would result. Subsequent to initial Security Council resolutions in 
the Korean and Congo cases, some U.N. actors perceived and argued for 
an expansion or “evolution” of Charter norms. The “Uniting for Peace” 
procedure of referring stalemated Security Council matters to the General 
Assembly takes into account previous U.N. actions in the determination of 
legitimate precedents. A certain tendency for effective veto rules to be 
defined in superpower rather than “mere” great power terms can also be 
observed at least in Suez. | 

When a new case arises for consideration, a similar, recent, successful 
case (or “high expectation of success” Charter prescription) is sought using 
a lexicographical minimal match criterion. The actual precedent logic, 
or involvement “mode choice rule,” is the one that best predicts to actual 
group proposals. (Current existence of hostilities, U.N. organ, bloc con- 
flict, issue and period categories, in that order, are thought to be the most 
discriminating categories for finding realistic proposals based on past ex- 
perience and/or Charter provisions.) If no sufficiently similar successful 
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precedent can be found, unsuccessful but analogous cases are similarly 
reviewed until a basis for action (or inaction) is discovered. At this stage 
of the precedent search process, previous treatments of “perpetual” agenda 
items are typically decisive, reproducing well-known but less than com- 
pletely successful conciliation commissions, inquiries, and observer group 
activities. When no successful or unsuccessful precedent satisfies the 
“minimal match” criteria, recent involvement levels come to dominate. col- 
lective action (or inaction) proposals. Decisions are reached using the 
voting rules and weights of the relevant U.N. body. Presumably, the most 
heavily supported resolution is treated first and groups know how to 
evaluate proposals other than their own. 

It is at this point that some of the most interesting cultural divergences 
might occur. If one group, like the Soviet bloc, did not consider either 
initial Security Council or subsequent General Assembly Korean involve- 
ments as “successful,” while other, more Western cultural/geopolitical 
groups did, a new, similar dispute would evoke not only divergent proposals 
but different memories and different meanings for initial, presumably 
shared Charter-based expectations. New group specific conceptualizations 
of Charter categories might even occur, as we have already suggested con- 
cerning the Korean, Suez, and Congo situations. Thus, allowing the 
Charter an important initial role in providing policy-relevant concepts for 
all U.N. groups does not prevent the development of vastly different, even 
mutually non-understandable, prescriptive interpretations of it. All these 
distinctions are possible even with the very weak characterization of geo- 
political/cultural group differences that we have proposed. 


A Specific Example 


How does consensus arise from such group-specific practices? In what 
ways can we say that international law, specifically the Charter, has been 
implemented? Essentially, convergent interpretations of Charter committ- 
ments to U.N. peacekeeping objectives and procedures are assumed to 
occur when the “sanctions” of each group’s “successful” and “unsuccessful” 
experiences lead to similar proposals derived from Charter-based percep- 
tions of relevant precedents. To illustrate this idea let us focus on the early 
Security Council Congo decisions. We shall offer a model consistent 
interpretation. 

The earliest phase of the Congo crisis was perceived by nearly all foreign 
offices as a colonial issue, manifestly involving Belgium—-a NATO member— 
and a nonaligned, newly-independent African state. Differences originally 
existed as to the extent to which “foreign aggression” or the breakdown of 
“domestic law and order” leading to Belgian interventions was the central 
problem, i.¢., whether the situation should be characterized as a threat to 


4 Sources for this brief review include U.N. documents and commentaries, particularly, 
A. DALLIN, THE Sovier Union at THE Unrrep Nations (1962); Hoffman, In Search 
of a Thread: The UN in the Congo Labyrinth, 16 Int. Orc. 33-61 (1962); and 
L. Gross, Domestic Jurisdiction, Enforcement Measures and the Congo, in AUSTRALIAN 
Y.B. or Inru Law 1965 at 137-58 (1966). 
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the peace, a matter of international concern, or as a domestic matter, a 
conflict in which the Charter does not allow U.N. intervention. To the 
extent that the Soviet Union might prefer a culturally shaped “international” 
description, it could see a satisfactory precedent for U.N. involvement in its 
memory of U.N. responses to an “internationally” interpreted Lebanon crisis. 
From a mainly domestic unrest interpretation, some in the United States, 
Britain, or France might see Lebanon as a successful precedent for action; 
others in the United States might also claim UNEF precedents, thus more 
clearly perceiving the issue in Chapter VII “threat to the peace” terms. 
Thus a partial consensus or convergence in interpretation in Chapter VII 
terms was possible. 

When the situation changed in Soviet perceptions from the first post- 
colonial showdown between Black Africa and “colonialist? NATO powers, 
however, to become one more Cold War conflict in which U.S, and Soviet 
military assistance efforts were directly opposed, communist interpretations 
of the legitimacy of U.N. actions changed sharply. Thus, consistent with 
their interpretations of the “if... then” rules of the 1945 version of 
shared Charter norms, the Soviet Union argued that veto powers should 
be able to prevent U.N. coercive enforcement actions with respect to Cold 
War issues. 

Hammarskjéld’s own creative initial interpretation of the crisis, and his 
judicious use of Charter-based powers and precedents, focused more on his 
powers under Article 99 to call to the Council’s attention threats to the 
maintenance of international peace. Thus, provisionally characterizing the 
crisis as a Chapter VII issue, he later more clearly suggested an Article 
39 or Article 40 type justification, short of actual “enforcement” actions, for 
initial U.N. efforts to prevent any aggravation of the situation, which he 
was ready to admit had certain “internal” or “domestic” aspects. The 
group-specific model proposed above can approximately recapture the 
partial convergence and divergence of Western and Soviet interpretations 
of Charter principles and procedures; without introducing a “Secretary- 
Genera!” “subroutine,” it cannot invent such proposals. But current model 
versions do allow the toleration or even the (tacit) acceptance of creative 
common grounds as exogenously suggested by Hammarskjöld, 

Only those actions that are jointly perceived as legitimate (or at least not 
illegitimate) by the veto powers and most other U.N. members should be 
considered as manifestations of an effective, emerging international law. 
The present vignette suggests such a consensus with respect to a loosening 
of original Charter language on nonintervention in the internal affairs of 
states; internal conflicts brought to the U.N. have inceasingly been con- 
sidered matters of “international concern.” It also suggests the lack of 
normative consensus beyond the initial period of U.N. involvement in the 
Congo, an interpretation consistent with the Charter “retrenchment” that 
characterized the partial resolution of the financial crisis and that continues 
to allow peacekeeping actions, such as in Cyprus, definable at least in part 
in terms of Lebanon and early Congo Charter precedents. 
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Implications, Caveats, Conclusions 


The analysis above in no way exhausts the richness of the legal literature 
on the U.N. collective security process nor does it treat adequately the 
problems of “higher order” incompatibilities on the road of multicultural 
international understanding. The representation of norms as hierarchies of 
“if... then” rules is also a preliminary, extremely primitive abstraction 
of a legal language system.’ It assumes that each state felt the original 
Charter to be legitimate in its time but not necessarily the changes in prac- 
tices since the early “honeymoon” period. It fuses obligations and calcula- 
tions of interest with convergent expectations sanctioned by group experi- 
ence providing an approximation to the normative order of international 
practitioners. Some, but not all areas of difficult cross-cultural communica- 
tion are highlighted from this methodological perspective. The analysis 
helps us, moreover, to appreciate the extent to which law is an aspect of 
political process as well as a causally independent and dependent variable 
within it. The model described above provides empirically testable speci- 
fications of ways in which law plus national interest impact on socio-political 
processes and vice versa. 

To date, only an “aggregate” universalistic version of the above model 
has been systematically explored, using quasi-objective “success* judgments 
of Western judges. Different cultural or geopolitical groups evidently do 
not always agree with such judgments or express dissatisfaction with such 
success outcomes even when they are admitted to have occurred. Thus 
the considerable power of such a model in reconstructing U.N. involvement 
decisions cannot necessarily be considered as evidence for sufficiently wide 
convergences to merit claim of broad gauge growth in international law 
beyond most original Charter committments. But it is evident that a rather 
weak, adaptive, politically defined, but Charter-based U.N. collective secur- 
ity system does exist: the United Nations is not a nonsystem lacking a 
= normative order. Learning models without the prestructuring role of 
original Charter norms and expectations do not explain overall U.N. in- 
volvements as well as models including such norms. 

Going beyond such results, let me suggest a few reasons for being 
politically pessimistic about a more optimistic assessment of the evolution 
and application of international law that I think could be demonstrated 
more conclusively by an extended version of the analysis outlined above. 
There have been several widely but not universally shared “evolutions” in 
U.N. interpretations of Charter language. The politically progressive tend- 
ency toward the interpretation of colonial questions not as matters of ex- 
clusive domestic jurisdiction under Article 2(7) is perhaps the most well 


5 Surely, the way to representing higher order legal principles like reciprocity, jus 
cogens, or national sovereignty in rule-following models deserves more research. Belief 
system simulations do allow such complexities. Relevant literature includes Allen, 
Automation: Substitute and Supplement in Legal Practice, 7 AMER, BEHAVIORAL SCIEN- 
TIST 39-44 (1963); J. Loehlin, COMPUTER SIMULATIONS on PERSONALITY; K, GOLDMAN, 
INTERNATIONAL Norms AND WAR BErwEEN Srares (1971); and T. Winnograd, Pro- 
cedures as a Representation for Data in a Computer Program for Understanding Natural 
Language (Project MAC, doc. MAC TR-84, MIT, 1971). 
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known of these, even though France, Portugal, and South Africa have not 
always agreed. -But given the decline in frequency of such issues as the 
early Congo and the lack of concerted great power resolve regarding the 
thorny issues of Southern Africa, this tendency appears to be but a modest 
lawful evolution, including some increase in the condemnation of apartheid, 
but marred by a Charter-consistent failure of concerted political purpose. 
After the Congo, Afriéan, Asian, and Arab states have followed superpower 
precedents regarding Czechoslovakia, Cuba, Hungary, and the Dominican 
intervention in dealing with issues like Biafra, Bangladesh, and the Jor- 
danian suppression of Palestinian guerrillas. As a final example, this widely 
- justified and reciprocally practiced tendency to handle collective security 
issues through regional security arrangements, while arguably a “lawful 
evolution” of Articles 52, 53, and 103, has occurred while only occasionally 
serving international justice. 


INTERNATIONAL NORMS AS FACTS AND IDEALS 
. . by 


MICHAEL BARKUN * 


We are asked to assess the impact of international law upon contemporary 
political and social processes. Let me begin with a gambit used by genera- 
tions of students confronted with questions for which they did not know 
the correct anwers: by asserting that it is the wrong question to ask. It is 
the wrong question because it is formulated in a manner that already deter- 
mines the answer and, as I hope to show, long experience has already shown 
that answer to be inadequate. The scarcely hidden assumption, of course, 
is that international law has an impact and that we must now discover the 
means for gauging it precisely. | 

The consequences of such a simple assumption may perhaps be better 
recognized in light of a useful distinction Lon Fuller has made between two 
forms of social ordering; one of which he calls law and the other, managerial 
direction. Since the two possess many superficial similarities, they are often 
taken to be the same. Managerial direction involves the application by a 
subordinate of rules made to fulfill the purposes set by a superior. Law, 
as Fuller conceives it, consists of rules followed by individuals for the con- 
duct of their own, as opposed to someone else’s, affairs. While managerial 
direction depends for its efficacy upon force from above, law is internalized 
and made their own by those who use it. And in directing their affairs with 
it, law-users create networks of reciprocal advantage that further buttress 
the legal system. 


The law-abiding ciitzen . . . does not apply legal rules to. serve specific 
ends set by the lawgiver, but rather follows them in the conduct of his 
own affairs ... The directives of a managerial system regulate pri- 
marily the relations between the subordinate and his superior and only 
collaterally the relations of the subordinate with third persons. The 
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rules of a legal system, on the other hand, normally serve the primary 
purpose of setting the citizens relations with other citizens and only 
in a collateral way his relations with the seat of authority from which 
the rules proceed.* 


In fact, when we talk about the impact of law, the usual tendency is to 
ask how effectively a system of rules has been imposed. Efficacious enforce- 
ment does not offer much leverage in an analysis of international law. We 
may largely recognize this, yet continue to frame our questions in a way 
which suggests that international law is ultimately distinguishable from the 
behavior of nations: it is something separate and autonomous which must, 
through force or persuasion, be introduced into international relations. 

What, indeed, do we mean by legal “impact”? I have already employed 
it in the sense of efficacious enforcement but that clearly does not exhaust 
its meaning. Fortunately, we already possess extensive research from polit- 
ical scientists concerned with the overall effectiveness of Supreme Court 
decisions. Indeed, Supreme Court impact studies have enjoyed a boom in 
the last several years.2 Now, I recognize that one ought not to generalize 
blithely from intranational to international behavior and hope what I say 
will avoid facile and spurious analogies. 

For a very long time, no one questioned that the Supreme Court had an 
impact and that its decisions were obeyed by those to whom they were 
directed. However, by the late ’sixties experience had finally taught that 
efficacy or impact, however defined, was in fact deeply problematic. The 
research following on this realization has been directed at identifying the 
variables involved. On the basis of this research, two very general conclu- 
sions are in order: First, “impact” can itself be broken down into many sub- 
types, according to what James Levine calls the “causal distance” involved. 
That is, 


The conditions necessary for Supreme Court efficacy are much more 
stringent when the people and institutions to be controlled are farther 
removed from the Court’s range of command and less threatened by the 
force of its sanctions. It is much easier for the Supreme Court to curb 
a few cantankerous federal judges than to reallocate the fundamental 
values of the society.® 


Second, impact depends upon a whole set of variables, e.g., the charac- 
teristics of the decision itself, the conditions present in other governmental 
institutions, and factors in the larger social environment.‘ A series of con- 
tingencies, then, determine the extent to which government, private institu- 
tions, and individuals choose to give effect to court rulings. 

If we have come to appreciate how great a role contingency plays in the 


1 FoLLER, THe Morariry or Law 207-208 (2nd ed. 1969) (emphasis in original}. 
To the extent that “law” for Fuller still presupposes a “seat of authority” it only 
imperfectly approximates the realities of international law. 

2 E.g., T. Becker (ed.), THE Impact or SupREME Court Decisrons (1969); Waspy 
Tue Impact or THE UNITED STATES SUPREME Court: SoME Perspectives (1970). 

8 Levine, Methodological Concerns in Studying Supreme Court Efficiency, 4 LAW AND 
Sociery Rev. 583-612 (1970). * Ibid. 


41 


American legal system, is it any wonder that impact should prove such a 
problematic category in international law? I have taken this excursion into 
Supreme Court impact studies simply to demonstrate that impact can never 
be taken for granted, that it involves complex reciprocal relationships and 
adjustments between legal functionaries and legal subjects. One cannot 
begin to talk about impact, efficaciousness, or law-abidingness without taking 
into account the subtle accommodations made between voluntary behavior 
and legal obligations. Obviously, this accommodation will take a distinctive 
form in international relations. 

International law lacks an armory of enforcement devices. Such punitive 
sanctions as exist are applied inconsistently and ineffectively. International 
law, as Paul Bohannan observes, combines two particularly vexing charac- 
teristics: multiple centers of power and multiple cultures.’ As a whole, 
international relations constitutes the paradigmatic case of a poorly inte- 
grated polity and as such has been unable to sustain central legal institutions. 

Notwithstanding these clear limitations, in large measure we continue to 
construe international law as a coherent corpus of rules which needs only 
to be applied. “International law” has had many meanings but surely one 
of the most common has been that of a determinate, well-bounded set of 
rules to govern the behavior of states. Indeed, an examination of any stan- 
dard text reveals the widespread tendency to view international law both 
as a field of study and as a coherent body of law. All manner of conceptual 
confusions lies in this latter meaning. To begin with, an emphasis upon 
the autonomous quality of international law implies an incorrect approach 
to the impact problem. If it is a coherent set of rules, then international 
law ought to be “applied” to the behavior of states. While this may follow 
in logic, it cannot in fact, for there are no centrally authorized law appliers 
(as we have seen, even such a logical entailment for domestic law produces 
a host of empirical problems). 
` If we look to the origins of international law, we find that, like all legal 
systems, it is the product of particular historical and cultural circumstances. 
Specifically, international law arose out of the European state system of the 
seventeenth and eighteenth centuries.* To the extent that its original rules 
constituted inductive generalizations from state behavior, it had a relatively 
firm behavioral foundation. To the extent, however, that the empirical 
generalizations became confused with normative statements, international 
law began to lose touch with reality. The subject is far too complex to 
detail here, but suffice it to say that the interpenetration of empirical gen- 
eralizations, Roman law, and natural law doctrines gave to international 
law an increasingly autonomous existence—much like the “brooding omni- 
presence” Holmes found so distasteful. 


The power of this intellectual legacy is formidable and we find it dif- 


5 BOHANNAN, Differing Realms of the Law, in Law AND WARFARE: STUDIES IN THE 
ANTHROPOLOGY OF ConFLict 43-56 (1967). 

8 BOZEMAN, POLITICS AND CULTURE IN INTERNATIONAL Hisrory 438-522 (1960). 
Coplin, Internatinoal Law and Assumptions about the State System, 17 Worp Pourrics 
614-634 (1965). 
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cult to break with the view that international law constitutes an external 
standard to which states should be held. While the aim is laudable, since 
there is no one to hold them to it, the continued reiteration of the aim 
serves only to blur our understanding of what actually occurs in interna- 
tional relations. In short, we have come to accept an essentially managerial 
model of international law, in which a set of rules must somehow be im- 
posed or impose itself on the international environment. 

Indeed, our adherence to international law as a moral desideratum has 
produced a corresponding de-emphasis upon international law as a by- 
product of human interaction. Studies of human groups in both natural 
and laboratory situations” make amply clear that wherever human beings 
interact frequently with one another, they eventually come to pattern their 
relationships through the spontaneous development of social norms. There 
is simply a human proclivity towards ordered relationships and a predict- 
able social environment, derivable in large measure from our limited capa- 
bility for processing information and reaching decisions. 

Norms, whether among individuals or nations, can arise without intent 
and be held in place without the necessary application of force. While the 
result may be order, it need not be justice. International norms that result 
from habit and long usage may diverge markedly from our conception of 
what is desirable or moral. 

This implies that there are at least two competitive views of international 
law: One represents international law as a moral ideal which, somehow, 
states must be made to accept. The other is that international law consists 
of the patterns in state behavior that exist in a particular place at a par- 
ticular time and which have no necessary moral status. We have accepted 
the first and then tried to apply it to a world characterized by the second, 
The lack of fit between the two has generated endless frustration and cycles 
of alternating optimism and pessimism. It has also generated the question 
to which this panel is to address itself, the impact question. How can in- 
ternational Jaw-as-ideal be brought to bear on an obstinate international 
environment? 

I do not know how to answer the question in other than a negative way, 
at least for the moderately long term. For the short-run, there may be 
brief periods in which modal behavior and behavioral ideals may mesh, as 
they did in the early nineteenth century or, for an even briefer period, after 
World War II. But even this apparent identity seems largely coincidental. 
The current moribund condition of the U.N. system testifies to the fact that 
our earlier optimism was a product of transient political circumstances. Ex- 
tensive studies of the World Court by Coplin® and Jarvad? demonstrate 
that even the apparent successes of this institution must be balanced against 


7 Wayrauch, The “Basic Law” or “Constitution” of a Small Group, 27 J. or Socar 
Issues 49-63 (1971). 

8 William D. Coplin, The World Court in the International Bargaining Process, in 
Gregg and Barkun (eds.), Tax Unrrep Nations System AND irs Functions 317-331 
(1968). 

? I, Martin Jarvad, The Fate of The World Court (thesis, Univ. of Copenhagen, 1971). 
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systematic biases in decision-making and a tradition of extremely low levels 
of usage. In the very long run, I suppose, there is a general tendency for 
expectations to move into line with capabilities.° Put somewhat differ- 
ently, the longer a pattern of behavior exists, the more it is felt to be natu- 
ral and eventually becomes a standard as well.. Over the moderately long 
run, however, international law-as-ideal is bound to come up against the 
realities of a world in which the content of norms derives far more strongly 
from behavior than from moral ideals. 

Thus, it seems to me that our question might far more profitably be 
phrased, “What order emerges out of contemporary political and social 
processes?” In other words, the line of imputed causation must be re- 
versed. This change of emphasis raises some more specific areas in which 
investigation is likely to yield substantial results, I limit myself here to 
two: an identification of factors that produce and maintain social order, and 
the process of legal socialization. 

Norms are most likely to arise and remain stable if four conditions are 
met: high frequency of interaction; interactions recurring with reference to 
the same tasks; a high degree of interdependence; and a low level of social 
change. Parties between whom interaction is frequent and where the in- 
teraction occurs relative to the performance of the same kinds of functions, 
will develop norms readily. To take one example—norms of diplomatic 
intercourse—it was necessary for states to interact frequently with one an- 
other in the same sphere of activity, the transmission of messages and 
gathering of intelligence. 

Norms developed in this manner will remain relatively stable to the ex- 
tent that the parties involved become mutually dependent upon one an- 
other. Malinowski at an early point recognized the significance of recip- 
rocal benefits as a powerful incentive to rule compliance.“ This is all the 
more important where other motivations for compliance are lacking, as they 
are when there is no central institution that may reward or punish. The 
cost of violating a norm can be measured in terms of the loss of services 
that a particular relationship produced. 

The final factor—social change—presents a particularly difficult problem. 
Stateless legal systems, as H. L, A. Hart notes,!* are inefficient. They re- 
spond slowly and haltingly to new demands, although they may function 
quite adequately in an essentially static environment. Perhaps for this rea- 
son the best examples of stateless law occur in primitive societies or in those 
periods of international relations—say, from 1815 to the Crimean War—in 
which society seemed stable and relatively change-resistant. A slow rate of 
social change cannot, however, be counted among the salient characteristics 
of the contemporary world and as rates of change accelerate, international 
law falls farther behind. 


A caveat is in order here: All areas of behavior are not uniformly subject 


16 T, R, Gurr, Way Men Reser 80 (1970). Exceptions to this exist but they are 
not germane to the present discussion. 

11. B, Mauinowsxr, CRIME AND Custom IN SAVAGE Society 55 (Reprinted 1966). 

12 Want, Tae Concerr or Law 89-96 (1961). 
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to the onslaught of social change. Some, like diplomatic practice, go their 
way with only slight alterations over the years. Others, particularly those 
more directly dependent upon technology, such as the conduct of war, may 
change almost beyond recognition over short periods of time. Yet we con- 
tinue to speak of social change as though it were a singular and uniform 
process. We would do well to try to identify those contemporary political 
and social processes least affected by change for it is there that the law is 
likely to remain most secure. It need hardly be added that those same 
areas are also likely to appear least glamorous, least consequential, and 
least in need of legal regulation. 

Finally, let me turn to the matter of socialization, the “process whereby 
the members of a society learn its norms and acquire its habits, values, and 
patterns of behavior.” 1° All other things being equal, a person is more 
likely to act in a manner to which he has become habituated than in a man- 
ner commended to him either on the basis of its rational nature or moral 
superiority. 

Legal socialization research is a recent phenomenon, having been the sub- 
ject of substantial published research only for the past two or three years."* 
Legal socialization research, like that on political socialization, concentrates 
on the effects of early learning and rarely considers socialization beyond the 
late teens. Undoubtedly, attitudes towards international conduct incul- 
cated in childhood produce subsequent consequences. Indeed, Ronald 
Inglehart argues that this continues to be a significant influence upon the 
development of Western European integration.‘° But such attitudes are 
bound to be highly general and in any case their effects are delayed until 
the time of political maturity and influence. 

The limitation here is that socialization, although substantially com- 
pleted, does not end at, say, age eighteen. It is a process which can still 
have profound consequences later in life. With few exceptions! adult 
socialization has been ignored despite its obvious potential value. Sys- 
tematic introduction to a professional role, which most of us have under- 
gone, is a powerful influence upon later beliefs and conduct. Many pro- 
fessional groups perform key transnational functions: diplomats, lawyers, 
scientists, businessmen, journalists, soldiers. Yet we know little about the 
interaction between their learned professional norms and their international 
conduct, 

Individuals are not socialized to abstract sets of beliefs. Rather, they 
are socialized to norms derived from past conduct, thus increasing the prob- 
ability that past patterns of action will be repeated in the future. Thus 
socialization represents a critical link between past and future behavior. 

18 Koeppen, Children and Compliance: A Comparative Analysis of Socialization Studies, 
4 Law anD Sociery Rev. 545-64 (1973). 

14 E.g. June L. Tapp (ed.), Socialization, The Law, and Soctety, 27 J. or Socar 
Issues {1971 entire issue). 

18 Inglehart, An End to European Integration? 61 AmeER. Pow Scr. Rev. 91-105 
(1967); The Silent Revolution in Europe: Integenerational Change in Post-Industrial 
Societies, 65 Ibid, 991-1017 (1971). 

16 Bam and WHEELER, SOCIALIZATION AFTER CHILDHOOD: Two Essays (1966). 
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All other things being equal, persons in professional roles bring to each 
decisional situation assumptions, values, and predispositions held in com- 
mon with their professional predecessors. But it is important to recognize 
that socialization does not always produce a smooth transition from one 
generation to the next. Our earlier discussion of social change implies that. 
The skills and attitudes that were once successful may not fit a new set of 
problems. And the socialization process may become a vehicle for social 
change because events themselves often emerge as socializing forces. 

While it is usual to think of socializing agents in terms of schools, peer 
groups, and so on, historical events of great magnitude can interrupt and 
modify their effects. We speak of the generation of 1898 in Spain or the 
Depression generation in America. A generation's confrontation with great 
or traumatic events can alter its received perspective on the world and it 
may, in turn, transmit to its successors a correspondingly modified set of 
values. Wars, revolutions, and economic dislocations all possess the po- 
tential for disturbing conventional values and altering the process of inter- 
generational transmission.” As far as socialization is considered, then, a 
reciprocal relationship exists between socialization as a factor in achieving 
continuity: between past and future behavior and new behavioral situations 
as an influence upon the socialization process. 

Two fundamental, although quite different, objections may be lodged 
against the position that I have tried to set forth. The first is that I have 
set up a strawman, that the struggle between realist and idealist concep- 
tions of world politics was settled in favor of the former by the time of 
World War II. Certainly, the so-called realist approach was accepted by 
many some time ago and is so commonly held in the field of international 
relations as to be regarded as virtually a self-evident truth. However, I 
believe that we must accept the unpleasant fact that international law as a 
field of study has been notoriously insular until very recently. The reasons 
for this intellectual parochialism are sufficiently involved to lie beyond the 
bounds of this paper. A consequence of the walls that have been manned 
so effectively is that views of the world taken for granted elsewhere have 
not even been examined, much less accepted, within international law. 
Thus we continue to ask how we may know how much international law 
has come to influence international behavior, hoping that the answer will 
lift our sagging spirits. The field has certainly become more open over the 
last decade but it is difficult to part with attitudes of mind that have per- 
sisted so long. 

The other basic objection is of a different sort, although it is not unre- 
lated to the first: that we cannot accept international law as the effect 
rather than the cause of behavior because to do so would involve unaccept- 
able moral consequences. We must continue to view international law as 
a standard for states; we must endeavor to secure wider acceptance of it, as 
a bulwark, however frail, against the potential plunge into even greater in- 
ternational chaos and viclence. I do not for a moment question the motiva- 


17 See, e.g., Loewenberg, The Psychohistorical Origins of the Nazi Youth Cohort, '76 
Amen. Hist. Rev. 1457-502 (1971). 
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tion for this position, nor the nobility of the goal, only its likelihood of 
achievement. Self-fulfilling prophecies may work well in some fields but 
international law does not appear to be one of them. Committed to a 
managerial model of international law, yet without the means to imple- 
ment it, we condemn ourselves to a Sisyphean labor. 

If we wish eventually to mitigate the severities of international life, surely 
we cannot begin by regarding contemporary political and social processes 
as givens, as known and non-problematic quantities to which law must 
somehow be applied. Rather, we should commit ourselves to a full under- 
standing of just these basic elements of human behavior. They are the 
true problematics and it is they that determine the shape and character of 
the law. We must recognize them as powerful legislative forces in their 
own right and recognize that patterns of behavior—even unpleasant and 
morally reprehensible ones—can produce viable norms. Perhaps—but only 
perhaps—after we understand the manner in which morally neutral norms 
originate and are maintained, we will know something about how they may 
be shaped more nearly to our own specifications. 


THE IMPACT OF INTERNATIONAL LAW UPON THE 
ISLAMIC WORLD ORDER — 


by 
Majo Kuappurt * 


In trying to appraise the impact of international law upon the law gov- 
erning Islam’s relations with other nations, we should recall that interna- 
tional law is a relatively new legal system which began to mature and to 
become a universal law for mankind only in the modern age while the 
Islamic system came into existence several centuries earlier. The modern 
law of nations began to evolve only some four centuries ago and the name 
of Grotius (d. 1645), in whose writings the law governing relations among 
Christian states were embodied, has often been cited as the father of this 
law. At that time there had already been in existence a rival legal system 
the foundations of which had been laid down by a Muslim jurist some eight 
centuries earlier—Shaybani (d. 804)—-who has been surnamed in retrospect 
by European scholars as the Grotius of Islam. For a long time, the two 
public legal orders continued to exist, or co-exist, in competition and rivalry 
because neither system could achieve exclusive control of the governance 
of mankind. The East-West conflict that ensued and lasted for centuries 
taught Muslims and Christians alike that an adaptation of their doctrinal- 
oriented legal systems to reality was necessary if the rival systems under 
which they lived were to survive. Before the two systems could achieve 
such an adaptation, the internal structures of the Christian and Muslim 
states were bound to change under forces which helped the one to adapt 
itself to ever changing conditions long before the other could see the need 
for change. 


? School of Advanced International Studies, The Johns Hopkins University. 
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In the Western world international law gradually began to supersede 
earlier laws and practices governing the relationships among Christian na- 
tions while the law governing Islamic states, whether in their domestic or 
foreign affairs, remained for a long time characterized by rigidity before it 
began to adapt itself to surrounding conditions. Under the impact of Eu- 
ropean concepts of law, some initial changes in the traditional Islamic prin- 
ciples and practices began to take place even before the most powerful of 
Islamic states—the Ottoman Empire—had shown any sign of decline. The 
most radical changes began to take place after several Muslim countries 
passed under European domination, especially after World War I, when 
Britain and France, as colonial powers, took an active part in the reorgani- 
zation of Muslim countries in Western Asia and North Africa. 

It is not our purpose to discuss the changes in the concepts and rules of 
the law governing Islam’s relationship with European nations in its histori- 
cal development, since this approach requires detailed research in the 
archives of both the Ottoman Empire and the leading European powers; 
but to sum up the fundamental changes and modifications as they have 
been given expression in a leading treaty between the heads of state of two 
principal Islamic and Christian powers at the beginning of the modern 
era—Sultan Sulayman the Magnificent of the Ottoman Empire and Francis 
I, King of France, This instrument, often simply called the Treaty of 
1535, was not the first to embody the principal changes in the law govern- 
ing Islam’s foreign relations; some changes may be traced back to the pe- 
riod before the Ottoman Empire was established in the fourteenth century. 
For over two centuries after the period of the Crusades the relationship be- 
tween Islamic and Christian nations may be described as neither in a state 
of war nor in peaceful conditions—a situation described by Don Juan 
Manuel (Crown Prince and nephew of Ferdinand II and cousin of Alphonse 
X of Spain in the thirteenth century) as guerra fria (cold war) before 
Islamic and Christian nations gradually arrived at an agreement to conduct 
their relations in accordance with principles and rules, acceptable to both 
sides, based not on religious doctrines but on reciprocity and mutual inter- 
ests. The sum of these developments were given full expression in the 
Treaty of 1535, because it embodied legal principles and rules that had be- 
come acceptable to both Muslim and Christian nations. 

This treaty provided a few innovations in the Islamic law of nations. 
The preamble treated the King of France as equal with the Sultan of the 
Ottoman Empire—this is a clear expression of the principle of equality of 
states which the classical Islamic doctrine did not recognize. No less sig- 
nificant is the acceptance of a long span of peace between the two states 
which was not to exceed ten years in accordance with the classical doctrine. 
Article I provided for the establishment of “valid and sure peace” (bonne 
et sure paix) between Sultan and King “during their lives,” and granted 
reciprocal rights to the subjects of each monarch in the territory of the 
other. French citizens were to enjoy exemption rights from the poll tax 
(jizya), the right to practice their religion, and the right of trial in their 
consulates by their own law when they resided in the territory of Islam. 
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In accordance with the classical doctrine governing the relations among 
nations, there existed a permanent state of war between Islamic and non- 
Islamic states, and peace was permitted only for a limited period not ex- 
ceeding ten years. The Ottoman practice extended this period to the life- 
time of the sultan who made the treaty. This extension might be regarded, 
as some European writers have maintained, as a special privilege given to 
the King of France before other Christian states were accorded similar 
status. However, Article 15, which granted such a privilege to the Pope 
and the Kings of England and Scotland, may well be taken to have pro- 
posed a new principle for regulating the condition of peace between Muslim 
and non-Muslim states. Although the Pope and the Kings of England and 
Scotland failed to adhere to the treaty (the King of England preferred to 
sign a separate treaty with the Sultan in 1580), the new principle became 
applicable to other non-Muslim states. Still another principle which de- 
parted from the classical doctrine is the exemption of non-Muslims from 
the poll tax if they resided in Islamic territory for over one year. The pay- 
ment of the poll tax was not simply a question of foreigners’ paying a tax to 
Muslim authorities; it was an expression of the principle that Muslims and 
non-Muslims were not to enjoy equal civil rights, notwithstanding the fact 
that foreigners were entitled to the rights of protection for their lives and 
property and the exercise of their own religious rituals while residing in 
Islamic lands. 

Finally, with respect to the rights granted to French citizens of being 
tried by their own consulates, the treaty at first merely gave expression to 
the classical principle of the personality of the law; but the modification of 
the privilege given to Frenchmen after 1740 (at a time when the Ottoman 
Empire had become weak) by virtue of which all law suits involving for- 
eigners and Muslims were to be handled by foreign consulates, encroached 
upon Muslim sovereignty by giving the right to foreign consulates to try 
Muslims in foreign courts in their own lands. This derogation of sover- 
eignty, often called the Ottoman capitulations, was a concession to foreign 
states. Apart from the precedent set for the capitulations, the Treaty of 
1535 provided an interesting case study in which the changes that the legal 
relationships between Muslim and non-Muslim states had been undergoing 
were formalized. 

It is now in order to sum up the principal changes as follows: 

To begin with, the very basic change that will attract our attention is in 
the concept of the Islamic state itself since it was transformed from a uni- 
versal to a national or territorial state. Like the Respublica Christiana, the 
Islamic state was originally ecumenical—an all inclusive state potentially 
capable of comprising the whole of mankind, and therefore territorial limi- 
tations were considered irrelevant. Unable to comprise the whole of man- 
kind in practice, the Islamic state had to accommodate to surrounding con- 
ditions and accepted territorial limitations, although it continued in theory, 
even at the turn of the twentieth century (when the Ottoman Empire was 
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still in existence), to regard itself as ecumenical and claimed the allegiance 
of all Muslims, including those who resided outside its territory.’ 

The adoption of the principle of territoriality modified not only the uni- 
versal character of the state but also the personal character of the law; both 
became “national” or territorial. Since the community of nations is now 
made up of states essentially territorial in character, the Islamic states that 
have been integrated in the community of nations tended to enact their 
laws on the basis of the principle of territoriality, except perhaps the laws 
governing family relationship in which the principle of the personnel char- 
acter of the law is preserved. The acceptance of the principle of terri- 
toriality, which raised problems resulting from territorial separation (such 
as boundary, riparian, and seacoast problems), prompted Muslim states to 
accept principles and rules of international law governing these situations, 
since their classical law did not take cognizance of these problems when 
the concept of the permanent state of war (the jihad) among Muslim and 
non-Muslim states prevailed. 

Perhaps the most revolutionary change in the concept of the Islamic law 
of nations was the acceptance of the principle of the peaceful relationship 
among states. The existence of a state of war was recognized in principle 
as normal between Muslim and non-Muslim states. Since the beginning of 
the sixteenth century, however, Islam accepted the conditions of peace 
among nations on the basis of the precedent set forth by Sultan Sulayman 
the Magnificent in his treaties with Christian monarchs at the height of 
Islamic power, as we pointed out earlier. As a result, the jihad (the 
Islamic bellum justum) no longer remained the overriding principle in the 
relationship between Muslim and non-Muslim states. 

Perhaps no less revolutionary was the principle of separation between the 
religious and legal doctrines governing relations among states. The prin- 
ciple of separation was inspired partly by European practice and partly by 
Islam’s own experiences in interrelationships among Muslim rulers them- 
selves. The Reformation prompted Christian princes to relegate religious 
doctrine to the domestic level and to regulate their external relations on a 
secular basis. This practice was given full expression at the Peace of West- 
phalia (1648), although the precedent was laid down almost a century be- 
fore at the Peace of Augusburge in 1555. The principle of cuis regio, eius 
religio helped to co-ordinate first the Christian states of Europe, and later 
states of different faiths throughout the world, into a community of nations 
governed by a secular law—-the modern law of nations. When the Islamic 
state was split into several entities—initiated by the rise of Turkey and Iran 
as two rival Muslim sovereignties in the sixteenth century—no Islamic state 
was then prepared to recognize another because of doctrinal differences. 
Only when Muslim states, from their contact with European nations, began 
to learn the principle of individual allegiance based on territorial rather 
than religious affiliation did they begin to treat aliens on a par with their 


1 The rival heterodox sect—the Shi’a—also claimed allegiance of all Muslims who pro- 
fess this creed to a Shii state—the Persian Empire. 
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subjects, and to conduct their external relations in accordance with secular 
practices regardless of religious differences. 

As a logical consequence of the principles of territoriality and peaceful 
relationship among states, the integration of Muslim states in the commu- 
nity of nations and their accommodation to Western principles and practices 
necessarily resulted in their tacit acceptance of the principles of equality 
and reciprocity in the relationship among nations. The precedent for these 
principles was set in the aggregate privileges granted by the Muslim Sultan 
to a Christian prince in the Treaty of 1535 and subsequent practice in the 
relationships between Muslim and non-Muslim nations established their 
validity. 

Twentieth-century Islam has reconciled itself completely to Western secu- 
lar concepts and most Muslim countries have become members of various 
international organizations, the United Nations and its agencies in particu- 
Jar. Some may have toyed with the idea of forming an Islamic bloc within 
the world community of nations and have held conferences to co-ordinate 
their activities, but most of them have preferred to work independently 
within either the United Nations or through regional organizations based 
on political and economic considerations rather than on religious or bis- 
torical connections. This almost complete reconciliation between Islamic 
and Christian legal public orders may set a precedent for reconciliation be- 
tween other rival systems of today, especially between legal systems in 
which ideology has been infused. But Islam’s participation in the integra- 
tion of the diverse legal world has raised a set of new problems—the prob- 
lems of solving regional conflicts in accordance with new principles which 
often run contrary to regional traditions.? This is a new facet in the de- 
velopment of the modern Jaw of nations to which we have not yet given 
sufficient attention: it is a corollary subject to the one under discussion this 
afternoon. 


THE USES OF INTERNATIONAL LAW FOR ISSUE 
IDENTIFICATION AND CONFLICT RESOLUTION 
IN SOUTHEAST ASIA 


by 
BERNARD K. Gorpon * 


Several years ago, in a book about Southeast Asia, I suggested that some 
of the region’s territorial disputes could be traced to a misapplication of in- 
ternational law principles. By that I meant that a number of contemporary 
Asian and Western leaders had sought to impose Western concepts of sov- 
ereignty and statehood on Asian regions and circumstances that had de- 
veloped outside a Western framework. 

I had in mind, for example, the propensity of President Sukarno to claim 

2 The present writer has discussed some aspects of the relationship of Islam with the 


modern law of nations in his WAR AND PEACE IN THE Law oF IsLAmM (1955). 
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and assert in Southeast Asia the notion of Indonesia Raya, or “Greater 
Indonesia.” Simply put, Sukarno had inherited and adopted the old myths 
of a far-flung empire that were common to the history of Java and Sumatra, 
and he then went a step further. He interpreted these myths to suggest 
that modern Indonesia should consider itself the sovereign successor to all 
territories previously identified as part of the legendary Majapahit and Sri 
Vijaya empires of the 12th and 7th centuries. In a related vein, I also sug- 
gested that some of the problems in which Westerners have been involved 
in Southeast Asia—and here I certainly would include Vietnam and Cam- 
bodia—stem from a tendency to ascribe far more finite characteristics to 
Southeast Asian states than any reasonable reading of history would sustain. 
But it is Asian and not Western perceptions with which I am primarily con- 
cerned here. Who, after all, are the leaders in Southeast Asian states who 
assert and seek to defend the integrity and territorial quality of their states? 
They are, by and large, men trained in the West. In most cases, they have 
been trained in the best known institutions that the West has developed, 
and they learned about sovereignty and territoriality in precisely the same 
ways that you and I learned about sovereignty and territoriality. In a 
word, modern Asian statesmen have learned to venerate and glorify the 
concept of the state as a legal entity—but they have had reason to go be- 
yond today’s Western statesmen in this regard. The reason, of course, is 
that to modern Asian leaders the concept of “state” has been synonymous 
with the concept of nationalism and political freedom. This double con- 
sideration has reinforced the extent to which present-day leaders in de- 
veloping nations are prepared to be somewhat stubborn, and even extreme, 
in their interpretations of national independence, identity, and state sov- 
ereignty. 

Moreover, and unlike leaders in developed and industrialized nations, 
statesmen in Southeast Asia have had very little reason so far to become dis- 
enchanted with the values and attributes of individual state sovereignty. 
It is not surprising, after all, that leaders in Western Europe should point 
to the need for European unity and unification: they are familiar with the 
300 years of conflicts that appear to have derived from the so-called “ex- 
cesses of nationalism.” Nor is it surprising that American leaders, con- 
cerned with the power and expansionist ideology of the Soviet Union, have 
continued to urge greater unity among the European states, so that they 
might better improve their chances for security and economic well-being. 

Such attitudes, which reflect a relative disenchantment with nationalism, 
or at least a recognition of certain liabilities of national independence, are 
far less prominent among leaders in Southeast Asia. For in that region, 
leaders have just begun to taste the fruits of nationalism, and they are not 
about to be told that it is bitter fruit after all. One consequence, which I 
have regularly found in my studies of the prospects for regional co-opera- 
tion in Southeast Asia, is that the concept faces political apathy or stiff 
opposition wherever it is raised. 

In practice this means that the technical specialists of the Southeast Asia 
region—whether they be economists or generals—frequently have argued 
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in favor of some forms of cross-national collaboration, in order to better use 
the resources and the skills available in the region. In contrast, the top- 
level political leaders and statesmen have been unprepared to accept these 
notions, in large part because they are so suffused with the concept of in- 
dependence and sovereignty that notions of collaboration have little initial 
appeal. 

This strong concern with independence suggests that there will be little 
receptivity to any concept that appears to moderate or limit wholly inde- 
pendent action among the newly-independent states of Southeast Asia. 
Concepts of international law, if they are perceived as restraints on un- 
limited sovereignty, will need to be understood in that light. At the same 
time, it is very evident that in East Asia as a whole—and in Southeast Asia 
as well—patterns of international politics are experiencing a period of fun- 
damental structural change. Assumptions and expectations which have 
characterized the entire postwar era, and thereby the entire independence 
era for most of these states, are now dissolving. 

For example, the role of the Soviet Union is for the first time developing 
into one of East Asian significance, and the activities and presence of both 
Japan and China are in process of major renewal. Simultaneously, Britain 
has withdrawn altogether from most East Asian involvements, and the 
United States—if I may reuse the word I chose in the title of a book—is 
embarked on a significant “disengagement” from East and Southeast Asia. 

These changed conditions convey a sense of threat, in different forms, to 
most of the Southeast Asian states. I have in mind Malaysia, Indonesia, 
Singapore, Thailand, the Philippines, and very probably Cambodia and 
Burma should be included as well. Among some of these states, the source 
of threat is seen in terms of Japan, and its likely economic dominance in 
the region. For others, it is the memory of a revived China which is seen 
as threatening. To still others, it is the recent manifestations of Soviet 
involvement in South Asia and the Indian Ocean region which are regarded ` 
as threatening. And a final disturbing factor that is common to most of 
these nations—including some that have been formally nonaligned in the 
postwar era—stems from their uncertainties about the future role of the 
United States. These nations, and here I would include Indonesia, have 
come grudingly to regard the presence of the United States as somehow 
stabilizing and protective in the Southeast Asia region. 

One recent consequence is found in signs of somewhat greater willingness 
among these states to consider certain limited “regional” arrangements. The 
Thais, for example, are interested in seeing scme concrete progress in 
regional economic co-operation, and Indonesia’s leading generals—within 
the past several weeks—have again pressed upon their neighbors the idea 
that now is the time for limited steps in regional defense co-operation. 

These moves, like Malaysia’s recent proposals for the “neutralization” of 
the region, and the Philippines’ recent overtures to Moscow, are all im- 
portantly alike in two respects: they are groping attempts by Southeast 
Asian states to find new or different ways to maintain their national identity 
and as much independence as possible. These efforts stem from a fearful 
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recognition that Southeast Asian states individually are weak, and that the 
region as a whole lacks a framework for assuring continued national inde- 
pendence, integrity, and security. 

Accordingly, a number of the steps recently undertaken by Southeast 
Asian states can be regarded as policies designed to reach out for a frame- 
work larger than themselves: whether in a concept of neutralization, regional 
co-operation, or in the protection of some great power patron. This same 
recognition, that one’s state is weak, has led also to some attempts to make 
use of another framework larger than the state: the framework of interna- 
tional law and international adjudication. This is not surprising, if we ac- 
cept the hypothesis that regularized and orderly processes—of the kind we 
associate with traditional methods of international law—are likely to be 
more useful to small and weak states than they are to states which perceive 
little need for recourse beyond their own capabilities. 

Recently, there have been at least two examples in Southeast Asia which 
help illustrate this proposition. They seem also to suggest that in regions 
where familiar traditional patterns of security-maintenance and conflict 
resolution can no longer be relied upon, there is likely to be increasing resort 
to formalized and legal processes among states. The first illustration arose 
almost ten years ago when the Government of Cambodia, under Prince 
Sihanouk, became involved in a boundary dispute with Thailand over the 
ownership of an ancient temple. Cambodia, it needs to be remembered, 
was in that era the nonaligned state par excellence—it avoided any military 
or political alignments and it was careful to accept aid and solicitude from 
whatever source: France, the Soviet Union, the United States, and China. 
Prince Sihanouk was also exceedingly jealous of Cambodia’s independence, 
and as I have shown elsewhere, he was very much aware that the territory 
of’ Cambodia has severely and repeatedly diminished over the last six cen- 
turies, from the great days of Angkor Wat. Consequently, he was con- 
cerned that even so minor and inaccessible a piece of territory as that which 
was associated with the ancient temple—known as Preah Vihar—not be 
taken from Cambodia’s present-day borders. 

Despite the fact that Thailand appeared to have a patron in the form of 
the United States, and despite the further fact that such a patron or 
suzerain relationship historically is quite common and is well understood 
in Southeast Asia, Prince Sihanouk was unwilling similarly to seek the sup- 
port of some major outside power on his behalf. Instead the Prince’s 
recourse was to the International Court of Justice. For their part, the 
Thais were convinced of the merit of their own claim, and as a result they 
were prepared to have the dispute come before an international tribunal. 
The fact that their foreign minister was trained in international law at the 
Sorbonne may also have contributed to Thailand’s disinclination to reject 
out of hand the concept of international adjudication. Yet Thailand did not 
reckon with Prince Sihanouk’s decision to retain as Cambodia’s attorney 
Mr. Dean Acheson, and this may have contributed to the outcome. But 
whatever the reasons, the case was decided in Cambodia’s favor, and this 
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instance is one of the few in which international law was clearly applied 
to contemporary problems in Southeast Asia. 

The Cambodian temple case may provide a hint about the future ap- 
plicability of legal processes to problems in Southeast Asia. For it seems 
reasonable to suppose that states are likely to resort to orthodox “legal!” 
processes only when they have considerable perception of their own weak- 
ness, and only when they believe there is no other reasonable recourse. It 
seems to me the same proposition is illustrated by the very contemporary 
efforts of two other Southeast Asian states—Indonesia and Malaysia—to 
resort to international law as a means to resolve a problem they now face 
jointly. I have in mind here their efforts over the past several months to 
alter the traditional status of the Strait of Malacca as an international 
waterway. 

The issue here stems from the fact that the Malacca Strait, while formally 
and traditionally an international waterway, has been subject to the effec- 
tive control of British naval power for more than a century. As we are 
all aware, however, Britain began to announce a half dozen years ago her 
intention to retire “East of Suez,” and that withdrawal is now an accom- 
plished fact. An effective British naval presence anywhere in Asia is only 
a memory. One result of this historic change is that the states immediately 
proximate to the Strait—Malaysia, Singapore, and Indonesia—have had 
to recognize that the Strait appears now to be subject to no one’s control. 
This is compounded, of course, by the impending withdrawal of the United 
States from the region. 

The immediate concern of żhe states bordering on the Strait is in large 
part with the Soviet Union, end to a somewhat lesser extent with Japan. 
The Japanese are very dependent economically on the enormous ocean 
tankers which daily transit the Malacca Strait in order to bring Middle East 
oil to Japan. Japanese “super-tankers” alone, i.e. those that are 200,000 
tons or larger, pass through the Malacca Strait no less than 300 times each 
year. The Soviet Union, moreover, has an interest in the Malacca Strait 
region that is a combination of economic and strategic factors, as a result of 
increased Soviet involvement in the entire Indian Ocean area. The Malacca 
Strait provides the surest route between the Soviet Pacific port of Vladivostok 
and Soviet interests in South Asia and the Mediterranean. 

These several factors have led Malaysia and Indonesia to be increasingly 
apprehensive about the security of their coastlines. They fear that major 
powers with interests different from their own—and possibly hostile to their 
own—can operate with impunity adjacent to their territory, and even in 
the midst of their insular terrizories, and that the present free access to the 
Malacca Strait vastly facilitates this threat. Their recourse, and one which 
reflects the absence of any patron whom they might call in to help guarantee 
their security, has been to press jointly the assertion that, as a matter of 
international law, the Strait of Malacca must no longer be considered an 
international waterway. They have claimed instead that the Strait must 
be regarded as a part of Indonesian and Malaysian territorial waters. If 
this claim is accepted, and the status of the Strait thereby altered, one result 
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would be to allow the two proximate nations legally to block passage of 
naval ships during time of hostilities. 

Interestingly, and while the United States has also recently expressed 
disagreement with the Malaysia-Indonesia position, Japan and the Soviet 
Union were adamantly opposed from the start to any change in status for 
the Malacca Strait. Very probably, they fear that Malaysia and Indonesia 
might seek to block passage through the Strait under conditions less than 
hostilities. They may also fear that China will come to exert some indirect 
authority over the Strait, perhaps through Malaysia's proposal for neutraliza- 
tion of Southeast Asia—since the Malaysians so desperately are seeking 
Chinese endorsement for that proposal. 

The outcome of this most recent attempt to apply international law pro- 
cedures to problems in Southeast Asia is, of course, still in doubt. It 
represents one of the few efforts in the contemporary politics of that area 
to resort to legal or formal processes for conflict resolution. It suggests, 
however, that resort to these processes is widely regarded in the region only 
as a last resort: a proposition also illustrated by the only other attempt to 
apply international law methods in Southeast Asia in recent years. I refer 
here to the now dormant Philippine claim to North Borneo, better known 
as the Malaysian State of Sabah. The history and circumstances of that 
claim are far too complex to be discussed here, but suffice to say that the 
Malaysian Government generally has regarded the Philippine claim as not 
serious, and has furthermore regarded the prospect of bringing it to the 
International Court as a serious affront on the part of the Philippine 
Government. 

Ironically, the Filipinos appear to agree—for they have not too vigorously 
pressed the claim as a matter of international law. The reason, I believe, 
reflects again the fact that Southeast Asian leaders are so heavily a product 
of their Western training and their Western experience. This means that 
they will be deeply ambivalent about formal procedures, and international 
law particularly, as an appropriate method for resolving issues among 
nation states. Thus on the one hand they have an important respect for 
the concept of law, including international law. On the other, their 
Western-suffused learning tells them that vital national interests rarely have 
been safeguarded in the absence of either indigenous power or the borrowed 
power that is supplied by a friendly patron. 

It is a fact, however, that in Southeast Asia the likelihood of being able 
to call upon the borrowed power of a patron is vanishing—and vanishing 
more quickly than the capability of local states to provide an indigenous 
substitute. Accordingly, and to the extent that the nations of Southeast 
Asia recognize that they are small and relatively weak states, they may have 
to forget at least one portion of their Western experience: the portion that 
tells them that international law is not a reliable format for the resolution of 
serious conflict. For unless these nations are prepared to attempt the 
exploitation of a multipower contest in their region, I see little early assur- 
ances for their security in any framework other than that of formal agree- 
ments and international law. 
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THE IMPACT OF INTERNATIONAL LAW ON POLITICAL AND 
SOCIAL PROCESSES WITHIN THE AFRICAN CONTEXT 


by 


Jcun H. Spencer * 


Within the context of African legal, political, and social processes, I am 
led to question the relevancy of certain of the criteria mentioned by my 
colleagues this afternoon, such as collective security, the managerial model, 
and conflict resolution. Professor Barkun has observed: “Committed to a 
managerial model of international law, yet without the means to implement 
it, we condemn ourselves to a Sisyphean labor.” While this statement is 
generally true, I tend to think that, in ultimate analysis within the African 
context, this assessment might be overly pessimistic. 

What, then, is the African context? Central to the inquiry is the African 
perception of a center-periphery confrontation wherein international law, 
while fulfilling valued functions, plays a role somewhat outside the areas 
of collective security, managerial controls, and conflict resolution. In the 
case of Africa, this confrontation is more pronounced than elsewhere. This 
situation is due to the fact that, generally speaking, the barrier between 
center and periphery is less permeable than is the case, for example, with 
Southeast Asia or South America. Exception might still be made for the 
francophone states where RA factors and permeability with reference to the 
European and Western center are higher. 

Three observations appear <o be relevant: 

Within the periphery, that is, between African states themselves, two 
findings emerge. The first is that few areas of the world can rival Africa 
in the degree of proliferation of conflicts not only bilateral but also inter- 
regional in character. Amorg the latter are the opposition between the 
Organization of African Unity and the OCAM (Organisation commune - 
africaine et malgache) and the rivalry between states associated with and 
those not associated with the European Common Market. In respect of 
such conflicts, international law plays, indeed, a minor role. If, for example, 
one examines boundary dispttes, one notes that, apart from reiterated ap- 
proval of Article 2 paragraph 4 of the U.N. Charter, African states seek to 
resolve such disputes through political procedures rather than international 
law. Generally, they have row rejected both the International Court of 
Justice and an African counterpart for settlement of their conflicts. 

A second observation is that a time-lag factor characterizes the African 
approach to law in general. Indeed, were legal processes to be simulta- 
neous with political and social processes, the former would become indis- 
tinguishable from the latter. Concerned as they are with safeguarding the 
legitimacy of the state and cf elitist, traditional and ascriptive authorities 
and with preserving their territorial identity and integrity, the recently 
emerged African states tend to adopt a conservative approach to the role 
of law. l 
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The third observation concerns the center in that center-periphery con- 
frontation. This can be usefully examined in operation ‘at the General 
Assembly—essentially a political body—whose responsibility under Article 
13(1)(a) of the Charter is to encourage “the progressive development of 
international law and its codification.” Here, the African states, but three 
votes short of a blocking and thereby controlling minority, tend to view 
the impact of international law upon political and social processes more as a 
broad legislative challenge than as a method for achieving collective secur- 
ity, managerial controls, or conflict resolution. Resolutions 1815 (XVII) 
and 2625 (XXV) reflect that legislative effort in setting out seven principles 
which the General Assembly has chosen to proclaim as rules of international 
law rather than political objectives. 

At that point, a Newtonian model emerges. The closer a legal issue 
approaches the General Assembly, the more surely it is captured by the 
field of political gravity of that body. It is, then, either hurled into endless 
orbit around the General Assembly, or it is subjected to immolation impact— 
incineration in the fires of the political process. Conversely, the further 
a legal issue can be removed, whether by interposed satellite bodies or 
otherwise, from the field of gravity of the General Assembly, the greater 
the possibility of preserving its identity and efficacy. 

An illustration of the orbit is to be found in the problem of defining 
aggression in international law. By Resolution 378 B(V)(1950), the Gen- 
eral Assembly handed the task over to the International Law Commission. 
However, the following year, by Resolution 599 (VI), the General Assembly 
recaptured it into its own field of gravity where it has since orbited end- 
lessly, marked by annual resolutions. By 1969 the frustrations became so 
great that Resolution 2549 (XXIV) somewhat plaintively expressed the 
“urgency of defining aggression and the desirability of achieving this objec- 
tive, if possible, by the twenty-fifth anniversary of the United Nations.” 
A similar fate has attended the effort at defining crimes against humanity. 
Consequently, I tend to question the relevancy of Professor Alker’s “for- 
getting-extinction mechanism” in conflict resolution. The amnesty factor 
would not appear to apply universally to the activities of the General 
Assembly. 

Stultification of the efforts at defining nonintervention, a problem of par- 
ticular concern to African states, offers an illustration of impact-destruction. 
Resolution 2131 (XX) effectively transformed that question from a legal 
issue to a vague political formula. Similarly, Resolutions 1815 (XVII) and 
2625 (XXV), above mentioned, disclose such sweeping generalities as to 
be largely meaningless. Thus, the Fourth Principle of international law in 
Resolution 1815 (XVII) states: “Duty of States to co-operate with one 
another in accordance with the Charter.” ! Although the General Assem- 
bly has adopted some thiry-four resolutions on self-determination, the 
formulae have been so vague as to confute substantive legal content. 
Moreover, in most cases where the General Assembly has been called upon 
to apply the principle, it has rejected it, as in the cases of Somalia, Algeria, 
West Irian, and Ifni. 
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On the other hand, where a legal issue has been removed somewhat 
further from the field of gravity of the General Assembly by reference to 
a satellite or an ad hoc body, substance and identity have often been 
preserved. Such was the case with the Nuclear Test Ban Treaty, the 
Geneva Maritime Conventions and the Vienna Convention on Treaties. 
At times, the process has failed for the African states. The request for a 
declaratory judgment was rejected by the International Court of Justice in 
the case of Northern Cameroons. The South-West Africa case is an ever- 
present memory. 

What, then, is the reaction of the African periphery? Given the deflec- 
tion of the legislative impact of international law from political and social 
processes, the African states, consistent in their conservative approach to 
law, have, like David, sought to employ legal weapons abandoned on the 
field of battle by the former colonial powers of the center. What are 
these stones that the African David “chose . . . out of the brook” to hurl 
at the center Goliath? I can mention but a few. 

Frist, they have picked up the “clean slate” doctrine that the colonial 
powers abandoned after their conquests, to hurl it back at the center, as 
Bedjaoui and others have done in the International Law Commission, for 
rejecting debts, acquired rights, and treaties, except where their interests 
dictate otherwise. Among such exceptions have been treaties of establish- 
ment, extradition, and aviation. Secondly, they have transmuted the prin- 
ciple of equality of states into the doctrines of the unequal treaty and of 
jus cogens, reflected in Articles 53, 64, and 71 of the Vienna Convention. 
The third is the territorial referent. Their conservative approach to law 
has motivated the African states to turn away from the principle of self- 
determination which, as Biafra has illustrated, carries a dire threat to ter- 
ritorial identity and integrity. They have largely succeeded in transforming 
it into a Lockean formula of self-determination of natural resources. This 
effort, compatible with the territorial referent, has been powerfully aided ` 
by recent developments in the act of state doctrine, aided, in part, by the 
Sabbatino decision and, more indirectly, by the Barcelona Traction Com- 
pany judgment. 

Finally, while their conservative approach has dampened their enthusiasm 
for expansion of human rights lest these threaten elitist, traditional, and 
ascriptive authority, the African states have successfully re-identified the 
problem with that of elimination of all forms of racial discrimination. (UN 
Resolution 2106 (XX) (1965).) It is notable that progress in the Rhodesian 
and South African questions accelerated appreciably after the adoption of 
that resolution. 

Thus, the African states have reason to remain guardedly optimistic with 
regard to the impact of international law on political and social processes. 
The impact has been the excision of the surgeon's knife. It has served to 
prune away certain excesses of the political process and simultaneously, 
to enhance the permeability of the barrier between the center and the 
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The Cuamman opened the floor for questions. 

Q. Does not the ability of nations to govern themselves depend more on 
political institutionalization than on socialization to the point where they 
can address international norms? 

Prof. BARKUN explained that in referring to legal socialization he had in 
mind the socialization of decision-makers. There are decision-makers both 
in and out of government who share certain kinds of values with members 
of the transnational community. We need to try to determine the kinds of 
value systems these professional groups have in common. 

QO. In what way is Islamic international law international and why is the 
concept of territoriality important? 

Prof. Knappur replied that he had tried to avoid use of the term “inter- 
national law.” Islamic law is a system of seli-reinforced principles as to 
how a nation conducts its foreign relations. On the second point, there is 
a distinction between the territoriality of law and the personality of law; 
under the latter a law is binding on a person regardless of the territory in 
which he happens to reside. Islamic law follows the Muslim wherever he 
goes. The concept of the personality of law began to disappear with the 
advent of the principle of territoriality in all areas of the law except family 
law. For example, if a Muslim wants his marriage recognized under Is- 
lamic law, he must be married according to the dictates of that law when- 
ever he lives in a non-Islamic country. 

The CHamman commented that one reason why the nation state could 
not evolve in the Islamic tradition was because of the conviction that the 
entire society of believers should be unified politically. An organism, such 
as the territorial state, was therefore contrary to this concept of the unity of 
all believers. 

O. Has Islamic law made any significant contribution to general inter- 
national law? 

Prof, Kaappuri observed that, since Islamic law is some eight centuries 
older than the modern law of nations, it is reasonable to expect that it should 
have had some direct or indirect impact on Western international law. 
Without giving specific examples of this impact, he pointed to certain guide- 
lines: The individual should become a subject of contemporary interna- 
tional law. This view, which is a distinguishing characteristic of Islamic 
law, has been advocated by Judge Jessup and is gaining wider acceptance, 
at least in theory. Since international law today is, in theory, binding on 
all nations that have joined international organizations, it would seem that 
the participation of all nations with their varied legal traditions would, in 
itself, have an impact on the modern law of nations. 

Q. What contributions have administrative international law and inter- 
national civil servants made toward Benes about the impact which this 
panel is considering? 

Prof. Gorpon stressed that in his experience in Asia, there were few if 
any important ways in which the international bureaucratic organizations 
have had an effect on the development of norms or on anything else of 
major significance or substance. The Secretary-General of the United Na- 
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tions or his assistants may have made some contributions, but the working 
bureaucracy has added nothing to international politics or international law. 

Prof, ALKER commented that the articulated and applied regulations of 
.some international administrative agencies may have some quasi-legal 
quality, e.g., those of the EEC, the Special Fund, ICAO. It seemed to 
him to be more relevant, perhaps, to look for norms where there are rela- 
tively articulated, somewhat generally shared rules of administrative prac- 
tices. His own work on U.N. political decision-making may also evidence 
a bias toward a quasi-managerial, hierarchial model of rule-following. 

Q. Which specific practices and institutions operative within the sys- 
tem are most relevant for producing the impact of international law on the 
political and social processes? And just how does one circumscribe their 
relevance? 

Prof. BarKUN mentioned that there is a kind of feedback relationship. 
Assuming that decision-makers do internalize certain norms, what, then, is 
the effect of this internalization on the kinds of decision they make? He 
had not chosen to discuss this aspect in his paper but readily acknowledged 
its existence. There is, however, an area of possible confusion and this is 
terminological. There are at least two ways in which the term “interna- 
tional law” can be used. One is the commonly used professional term 
which refers to a specific body of subject matter and a specific set of rules 
that one can define in the terms of the content of texts, for example. It was 
essentially this usage of the term that he had been attacking. Prof. BARKUN 
felt that it is possible to redefine “international law” in behavioral terms: to 
speak of an international law based on observed behavior which is both 
broader and more important. 

Q. What is the impact of international law on African attitudes? 

Prof. SPENCER remarked that the impermeability of the barrier to which 
he had referred is not an absolute thing. The RA factor—political, eco- 
nomic, social, and cultural—is somewhat higher in some parts of Africa . 
than in others. In terms of legal models, the RA factor is one that cannot 
be ignored in certain areas. With respect to the adoption now of inter- 
national models, it still very much depends on the sequel given to the adop- 
tion. He questioned whether, given the territorial reference, the African 
states can push very far in the exploration of human rights. 

Q. Is there an international socialization process which goes along with 
modernization? 

The CHamRMAN pointed out that the process of modernization had been 
considered by each of the speakers on the panel. That is to say, Prof. 
Khadduri had shown how Western norms were modified and integrated 
by the Islamic culture. Likewise, Prof. Gordon had presented a set of 
subtle distinctions as to why and in which circumstances international law 
was accepted or resisted in Southeast Asia. Similarly, Prof. Spencer had 
handled the question in the African context. The answer in each case 
seems to be closely related to the degree of “international socialization” that 
has been attained. 
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Prof. Gorpon added that the impact of legal techniques in terms of in- 
vestment, trade, and taxation has to do primarily with economic develop- 
ment. By and large, states, at least in Asia, have adopted very familiar 
Western norms. From this, the conclusion can be drawn that the elites 
who are prepared to adopt these measures are the second generation elites 
who have been significantly affected by the Western training they have re- 
ceived. But he could see very little cultural impact. 

Prof, Kiappurr observed that one of the distinguishing features of West- 
ern international law is that it is the law of an open society, capable of 
absorbing rules from other legal systems, while some other systems belong 
to closed societies. This explains the resistance of some regional legal sys- 
tems to the norms of Western international law. 

O. Why is there no definition of aggression? Who is to blame? 

Prof. Spencer replied that this was a very difficult question because it in- 
volved the issue of nonintervention and Article 51 of the U.N. Charter. 
Thus we have a circular response which utterly defies any tangential spin- 
off. Certainly the African states take an equivocating view of the problem 
of nonintervention because it is tied up with self-determination. Con- 
versely, the center as distinguished from the periphery, has, particular on 
the question of aggression, refused to allow a definition to emerge. 

©. Hasn’t this panel actually reversed the question to be discussed? 
Hasn’t it discussed, rather, the impact of political and social processes on 
international lawP 

The CxuarrMan stated that the panel was charged with the responsibility 
of relating international law to political and social processes. International 
lawyers have not often been concerned with these processes, especially not 
as they are being encountered outside the Western world. Their concern 
is international law as it has developed in the West. The speakers today 
have presented a spectrum of different approaches to the general problem 
that confronts us as well as a series of techniques; firstly, for the identifica- 
tion of political and social processes and secondly, for appraising the impact 
upon them of international law as it exists today. In doing so, they may 
have suggested some ways of revitalizing this body of norms. 


Marsnatt C. Deason, JR. 
Reporter 


THe ROLE oF SECRECY IN THE ConpDuUCT OF FOREIGN Po.icy 


The roundtable convened at 8:30 p.m., April 27, 1972, Bayless Manning * 
presiding. 

Chairman MANNING opened the session by noting that this topic could 
hardly be more timely in light of the continuing controversy surrounding 
the publication of the Pentagon Papers and the more recent disclosures by 
columnist Jack Anderson. He further observed that this topic will always 
be timely in a democratic system as it is essential to, and is an inherent 
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problem for, the democratic process itself. Since enlightened democracy 
depends for its survival on the free exchange of information upon which 
governmental decisions are based, the democratic process has at its heart 
the right of the citizenry to know, to debate, and to express their collective 
will through elected representatives. 

On the other hand, there is the imperative, particularly in the context of 
a multinational world tinged by Cold War tensions, for the governmental 
center to be able to take certain actions and to conduct certain policies 
unhampered by the revelations of the actions of other governments or the 
inhibitions of domestic and international public debate. Though this is a 
permanent problem for all gov2rnments, it is especially so for a democratic 
system. The crux of the issue is the extent to which the citizenry must be 
informed and participate in the making of crucial decisions. 


REMARKS BY MAX FRANKEL ° 


My basic thesis is that secrecy by the Executive Branch of Government, 
as currently and recently practiced by our Presidents, is not only wrong 
but terribly destructive of public purposes, including the policies of those 
Presidents. 

The claims of not only convenience but also necessity that have been 
made to justify the extraordinary pattern of secrecy, in both foreign and 
domestic affairs, do not have their origin in atom bombs, or Soviet missiles, 
or fears of spies. They spring from an eternal executive instinct that is 
fundamentally hostile to democracy. 

Our Founding Fathers met in secret when they wrote the Constitution, 
for the simple reason that they were engaged in an executive act. We are 
accustomed to celebrating ths wisdom of their calm deliberation and 
compromises, but theirs was actually a tumultuous meeting, and very 
nearly a disastrous enterprise. Their secrecy served one goal—the destruc- 
tion of one power balance and the creation of a new center of power. 
That is the customary effect, and often the purpose, of secrecy. But way 
back then, at the beginning of our country, as now, that same secrecy was 
an expression of contempt for our public and its rights. Most conspic- 
uously, the Founding Fathers forgot all about a Bill of Rights, in whose 
name they had led the revolution. And they thought that the take-it-or- 
leave-it presentation of their constitutional labor would protect their secret 
deals and compromises. They almost lost the whole enterprise because 
of this miscalculation. , 

Both the failure and the ultimate success of the founders is instructive: 
secrecy turned out to be most useful to arrange a major displacement of 
power and of direct benefit te those who shared the secret; it was most 
menacing to those who were for too long shut out of the process, denied 
an involvement in the project, and deprived of a sense of participation and 
protection. In other words, secrecy breeds blindness in those who practice 
it as often as it does in those it excludes. Secret deliberations invariably 
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become contemptuous of the interests and fears of those who are not party 
to the secret. It is undemocratic as a procedure and it is undemocratic 
and destructive in consequence, for it says to everyone else: either-or, our 
way or no way, because the delicate questions now resolved cannot pos- 
sibly be opened in the light of day. It turns those who behind closed doors 
may be open-minded and realistic into committed and blind advocates 
for the product of their deliberation and it closes their minds to any 
consideration that did not properly penetrate their secret process. 

There was no Bill of Right in our Vietnam policy and in the end the 
country was left with no choice but to be for or against, in bitterness, in 
frustration. There is nothing left to those who planned the policy except 
to demand the loyalty of those outside, with the threat of treachery thrown 
in for good measure. There is nothing left for those left outside except 
the conclusion that what may have begun unwisely has ended corruptly. 
When more and more of our citizens say they are secretly cheering for the 
enemy in battle, what they are saying is that since they feel no responsibility 
for the policy and since they are not given any sense of participation in it, 
they feel no loyalty or even disloyalty to it. 

There is no recourse for the Congress in, say, a secret war or secret aid 
program, except in the end to vote funds in blind approval or to deny funds 
in sudden and what would be deemed irresponsible rebellion. Either—Or. 
There is, in the end, no safety for a President in secret policies secretly 
developed, because short of blaming himself for failure he cannot dis- 
tribute the burden among other major interest groups and citizens. 

Secrecy may or may not be venal, but it is almost always stupid. 

Consider the other extreme of our current issues— a small and procedural 
matter far removed from Vietnam-—the secrecy that results from the 
President’s refusal to meet with the independent press and the great gap 
in communication between his office and the independent members of 
- Congress. 

Who suffers from a lack of news conferences? Not really the press, 
which finds its news elsewhere and, if it cannot find any, will fill its 
columns and videotapes anyway. The public suffers, of course, but for the 
moment, and in the spirit of the age, let the public interest be damned! 
What suffers the most is the Presidency and the quality of government. 
By evading the momentary tension of truly independent interrogation and 
inquiry, (for no one else ever speaks to him quite so freely and unrespon- 
sibly) a President denies himself the opportunity to force every major de- 
partment of government to bring to him, each week, the most difficult and 
most embarrasing matters. He denies himself the chance, indeed the 
necessity, of inquiring into the affairs of his regime, of introducing say 
Mr. Kleindienst to Mr. Flanigan, and of recognizing, even long after the 
event, that he has never yet explained to the country why he has made 
some small adjustments in affairs of state, like a switch on China policy! 

Secrecy is blinding and a blind Executive is a crippled Executive, as well. 
We have had our atomic secrets stolen by spies; we have had the Pentagon 
Papers in print; we have had Jack Anderson’s outpourings. And the 
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Republic has survived. Moreover, even some of the policies thus “be- 
trayed” have survived. More and more I suspect that what we cannot 
survive are things we do not know. 

We are witnessing the concentration of more and more knowledge— 
which is power-—in the hands of fewer and fewer White House aides, out 
of the reach of Congress and the press and not accountable to the public 
through either channel. We are witnessing the refusal of the President to 
open his mind to the questions of the public and the contradictions of the 
Congress. We are witnessing the transfer of his bent for secrecy and the 
power he thus claims to every second Deputy Assistant Secretary of Trans- 
portation. Yet all this protects very little of genuine value to the country 
while it deprives us all of debate, of vision, of understanding. In the end, 
it cannot fail, as we have seen, to deprive the government of consent and 
even legitimacy. 

Secrecy breeds mistrust, hostility and goes on to sap the power to 
govern—the very power that presumably inspired the secrecy in the first 
place. So we get efforts to suppress critical reports commissioned by the 
President himself like the Scranton study of campus unrest; to depreciate 
reports like that of the commission on marijuana; to bury reports like the 
investigation of the Mylai cover-up; and to deny even the existence of 
government reports like those bearing on the problems of school busing. 

I am convinced that the mystique of executive power and privilege and 
necessity has become overwhelming and overpowering in our country. 
Many people do not even know anymore what candor might be in politics; 
they get so little of it. The determination to manipulate the public and 
the techniques of manipulation are not only excused or sanctioned; they 
are daily glorified. 

The problem is so great and the tide’ runs so strong that I find myself 
applauding virtually every breakdown and intrusion and penetration—every 
assault by the Congress and by the press. I do not deny the occasional,’ 
though usually only temporary, value of some secrecy in administrative and 
diplomatic deliberation. But that value endures only among officials who 
know the difference between secrecy and manipulation, between the en- 
during national interest and their own transient convenience, among men 
who truly respect competing centers of power and who wish not to re- 
distribute that power but to serve the spirit of the Bill of Rights. No 
Administration that I have seen in Washington in a decade really qualifies 
and so whatever the risks, I believe sadly that the Executive must be re- 
sisted and called to account. 


REMARKS BY Pur, G. GOULDING ® 


Our subject is a complex one, for obviously there are countless elements 
in this issue of secrecy in the conduct of foreign policy. One is secrecy 
between the Executive and Legislative Branches. When I arrived in 
Washington as a newspaper correspondent in 1950, the persistent legisla- 
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tive complaint was that the White House informed the Congress in the 
area of foreign relations but did not consult in advance with it. Today, 
as Mr. Marcy unquestionably will point out, Congress charges that it is 
both uninformed and misinformed. 

A second element of secrecy is concerned with head-to-head negotiations 
at high levels—Paris peace talks, Strategic Arms Limitation Talks, summit 
conferences in China or Russia—and how much the people and the rele- 
vant committees of Congress can be told or should be told about the 
details of such negotiations. And a third element involves the day-to-day 
relationships with 100-odd sovereign nations with which this country does 
business, and the amount of secrecy legitimately required to maintain 
those relationships in pursuit of U.S. foreign policy objectives. 

All of us are aware of examples when our government has been secretive 
because another government from which we wanted concessions demanded 
secrecy as part of the price. In the discussion period to follow, I will be 
happy to go into details of three cases in which I was involved as Assistant 
Secretary of Defense. In each instance, the Administration opposed the 
secrecy, but accepted it because the other nation involved insisted on it: 
one involved Spain, one Thailand, and one Laos. In what was believed to 
be the intelligent conduct of foreign relations with Spain, the United States 
refused to acknowledge that it had lost four hydrogen bombs, despite the 
fact that an army of soldiers was combing the Spanish countryside with 
Geiger counters, trailed by a platoon of the world’s press. In what was con- 
sidered to be a necessary concession to Thailand, the United States was 
secretive about the fact that U.S. aircraft stationed on Thai bases were. 
bombing Vietnam, despite the fact that any traveler along the Thai high- 
way could see the airbases, watch the planes take off loaded with bombs, 
and observe them returning with their bomb racks empty. In another in- 
stance of secrecy in official public announcement—although with full 
knowledge of several committees of Congress—the United States for several 
years bombed the Ho Chi Minh trail in Laos over which North Vietnamese 
troops were moving into South Vietnam. As time passed, hundreds of 
newsmen in Saigon and hundreds more in Washington were writing stories 
about this bombing, yet the U.S. Government declined to acknowledge it. 

In essence, Spain had said that we could not search for the missing 
hydrogen bombs if we announced that they were lost; Thailand, that we 
could not use those bases if we announced that we were doing so; Laos, 
that we could not bomb its trails if a public announcement were made. 
As indicated, I will be happy to go into these examples in more detail later. 
They do raise some of the practical difficulties to the goal we all seek of a 
more open government. In each case, the U.S. Government was anxious 
to make public announcements, but the host governments insisted that 
their best interests required official silence. 

I am uncertain of the role expected of each of us this evening. Perhaps, 
because I was the Assistant Secretary of Defense for Public Affairs, and 
therefore presumably the muzzler of the military and the manager of the 
news, my function is meant to be to defend secrecy in the conduct of 
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foreign policy. While I am prepared to play that role for the sake of a 
lively discussion, two points should first be made. One is that I spent 15 
years of my life as a Washington correspondent trying to pry secrets out 
of the government, certainly without the dramatic success of Mr. Anderson 
or Max Frankel here, but successfully enough to merit mild attacks by 
White House aides of both political parties and Secretaries of Defense of 
both. And the second is that one of the major responsibilities of the As- 
sistant Secretary of Defense for Public Affairs is to expedite the flow of 
information to the American people. In the Pentagon, he should be the 
leader of the anti-secrecy fight—and usually is. I am aware that it often 
does not seem that way to the outside world, but on strictly military issues, 
unrelated to foreign problems, he is in a powerful position as an appointee 
of the President and he wins far more than he loses. In areas of foreign 
policy, however, the State Department position always prevails and neither 
the Assistant Secretary nor, indeed, the Secretary of Defense exerts sig- 
nificant influence on what shall be made public—even when U.S. military 
forces are involved. 

- To help you in your questions later, permit me a word or two on my own 
philosophy on this matter. Most of us agree that there is a certain amount 
of legitimate secrecy in diplomatic negotiations, and in areas such as 
intelligence, weapons development, and. battlefield war plans. My close 
friend Max Frankel may dissent, in his present frustration, but he is much 
too wise to believe that a government can operate in the world today with 
total disclosure. He knows that there would be no progress with the 
Soviet Union on SALT negotiations if the talks were held in public ses- 
sion, or if all details of all bargaining positions were put before the public 
in advance. The issue, of course, is not whether there must be a line be- 
tween secrecy and total disclosure, but rather the point through: which that 
line should be drawn. My own strong feeling today is that it is drawn in 
the wrong place, Al of you who have had access to classified information, ` 
for example, know that our present classification and declassification sys- 
tems are absurd. The instinct to classify is far too automatic; the instinct 
to conceal is too automatic. 

Unquestionably we have excessive secrecy in the federal government 
today, not only in the conduct of foreign policy {presumably our topic for 
tonight) but in other areas. All of that secrecy is, in my view, part of a 
problem that is much larger, which is that too many people in our country 
no longer believe what their government is saying to them. As you know, 
this declining faith in the word of the government is being called a “crisis 
in confidence” and in my opinion it is perhaps the most serious crisis our 
government faces. One of the top priorities of the next President should 
be to attempt to restore the people’s confidence in the government’s word. 
This can only be done, of course, if the government's word is worthy of that 
confidence. 

In all areas—foreign policy, agricultural policy, price policy, or bombing 
policy—the government must begin erring on the side of overdisclosure. 
This week we have the White House deliberately deceiving the people on 
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Mr. Henry Kissinger’s whereabouts. Whatever advantages the Administra- 
tion has gained by this ploy are insignificant, in my view, when weighed 
against the fact that the White House has told an outright lie. Unquestion- 
ably the White House can build a case for its deception; in this Administra- 
tion, as in others, officials involved invariably can build a case for secrecy— 
although I do believe there is a vast difference between deliberate deceit 
and diplomatic evasion. (I would not have been at all concerned if the 
White House had simply refused to discuss Mr. Kissinger’s whereabouts. ) 
Possibly the Soviet Union insisted on total security; we have no way of 
knowing the internal details. In any case, I think the time has come when 
we must be less sensitive to the feelings of other nations and more con- 
cerned with what we are doing to our own people. Our diplomatic repre- 
sentatives will fight and fight and negotiate and negotiate on the substantive 
issues, but on the issue of public disclosure invariably the United States 
gives in with little struggle. It was my own experience that when foreign 
policy was involved—whether the U.S. participants were State Department, 
Pentagon, or White House officials—there was actual hostility to suggestions 
that agreement on public disclosure should be an integral part of the 
negotiations, rather than a relatively unimportant aftermath—rather than, 
in State Department terminology, “cosmetics.” Hours are spent on the 
precise language of a communique and the necessary niceties of finding 
areas of agreement. This is required and acceptable. Rarely, in my experi- 
ence, however, is there a powerful voice at the conference table demanding 
that an essential element must be maximum possible disclosure to the 
American people. Total disclosure may be an objective of crusading news- 
men, but maximum possible disclosure must be an objective of the govern- 
ment. 

I am well aware that we cannot operate without secrets, even when 
matters of grave national security are not at stake. The Secretary of State, 
for example, dares not give public opinions on the effectiveness of the heads 
of other states, although such opinions are valuable for the President to hear. 
One can think of hundreds of other examples where total candor is im- 
possible. I believe strongly, for example, that recommendations of advisors 
usually should be privileged information—whether they are from a military 
officer to an Assistant Secretary, or from a Secretary to a President. I 
would favor the President’s informing the people that his advisors differed, 
and disclosing as much factual information as possible, but I believe govern- 
ment cannot function if each recommendation of each major advisor is 
made public. Not only would the result be chaos, but before long many 
of the advisors would be choosing the safe middle course instead of speak- 
ing their minds. 

On another tack, I believe also that most examples of government secrecy 
do not result from deliberate efforts to deceive or mislead the people or the 
Congress. The problem will not be solved by bringing “totally honest 
men” into government. Most men at the high levels of the federal govern- 
ment are, in my view, essentially honest men. What is needed desperately 
is a re-examination of the rights of the people, an acknowledgement that a 
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certain degree of Executive Branch effectiveness may sometimes be lost 
when more information is provided the people, and an acceptance that the 
goal is worth the price. 

Senator Sam Ervin said this recently: “When the people do not know 
what their government is doing, those who govern are not accountable 
for their actions—and accountability is basic to the Democratic system.” 
I believe that. And while perhaps the people in this room and those who 
have worked in the State-White House—Pentagon circle are apt to be a 
little more sensitive to the difficulties of disclosure than others, I am con- 
fident that the risks involved in telling the people too much are far less 
than in telling them too little. 


REMARKS BY Cart Marcy * 
Not long ago a former American Ambassador remarked: 


We must be able to negotiate in secret. We can’t tell the guys on 
the Hill about negotiations because they leak all over the place. 
After the negotiations are over and we decide on the best course of 
action, then we will tell the Congress and the people in the street. 


This is an example of elitism at its best, or worst, depending on one’s 
point of view—my point of view happens to be that this attitude can lead 
only to disaster in a democracy. Sooner or later the man in the street 
marches on the establishment. In a symbolic way that accounts for our 
changed course in Asia in recent years. Our present policies toward 
Vietnam and China are as much the result of public pressure (doing what 
you must to get the vote, if you will), as they are of secret decisions and 
skilled leadership. 

Power in a democracy is based on something more than people with 
privileged access to special information conducting secret negotiations 
and then bringing the Congress and the public along. To keep commit- 
ments secret, to keep secret what an elite believe is in the best interests 
of all the people—until the people are called upon to sacrifice their blood 
and treasure—is to invite national disaster. 

I do not argue that our foreign policy establishment has to blab every- 
thing; but I do suggest that keeping secrets from the Congress and from 
the American public has gotten out of hand. Much of the present dis- 
illusionment with the establishment is traceable to excessive secrecy and 
the papa-knows-best attitude we all recognize. 

There are some secrets that should be passed on.to the proper com- 
mittees of Congress, but not necessarily given publicity. 

To those who would charge that to tell a secret to a member of Con- 
gress is to make it public, I can only say that the record does not sustain 
the charge. The rate of leakage is substantially greater from the Admin- 
istration than from Congress. The Anderson Papers on the recent Indian- 
Pakistan fracas were leaked from the Administration; the Pentagon Papers 
were leaked from an Executive Branch contractor; the Kissinger leak on 
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the Vietnam negotiations was—in current bureaucratese—selective de- 
classification. Actually, of course, an average secret telegram in the 
Executive Branch is a piece of paper normally distributed to five or six 
agencies and scores of government employees—all bound by the same 
espionage laws and sworn to uphold the same Constitution as Members 
of Congress. . 

One of the troubles with too much secrecy is that it impairs policy 
judgment. If only a dozen men knew the atom could be split, we might 
not today have nuclear power. If only a few people try to determine the 
best foreign policy course for the nation, we may end up with a policy, 
and no nation. 

Decisions of Executive Branch operators administering policies deter- 
mined by Congress would be more likely to be in the national interest if 
the judgment of men with different constituencies were brought regularly 
to bear on decisions—whether the decision is to homeport fleet units in 
Greece, extend base rights in Spain, or reduce American forces in Europe. 
Unfortunately, it has been a long time since congressional judgment on 
such decisions as these has been sought prior to a decision being made. 
I suspect few members of the Department of State know its regulations 
provide that “the appropriate congressional bodies are [to be] kept ad- 
vised of the intention to negotiate any especially significant treaties or 
executive agreements and of important developments concerning them” 
(11 F.A.M. 723.5, c). There is nothing in this regulation which says the 
only information to be given Congress is to be unclassified. 

A constant problem for the proper committees of Congress is to obtain 
enough information to assist them in formulating general policy guidance. 
What courses are open to a committee when all it can get from the Execu- 
tive is information which supports the policy position already taken by 
the President? Must the committee and its staff rely on a presidential 
decision to tilt toward Pakistan and be denied access to a contrary point 
of view until Jack Anderson spills the beans? Should the committee have 
accepted without question the assertions of the previous Administration 
that 30 nations were giving material support to U. S. activities in South 
Vietnam—without asking and obtaining full and honest answers as to 
the quid pro quo’s for such assistance? How can a congressional com- 
mittee decide whether to authorize money for Radio Free Europe when 
denied access to studies carried on by the Administration itself, with 
public funds, and being told only that there has been a policy decision 
which should not be questioned because father knows best? 

Some years ago before the extent of American involvement in Laos was 
known to the public, the Committee on Foreign Relations had a secret 
session with a prominent official of the State Department. The subject 
of the hearing was American policy and involvement in Southeast Asia, 
including Laos. No mention was made of some very significant aspects 
of American involvement. At a subsequent meeting of the Committee in 
executive session and after the Committee’s own staff had turned up in- 
formation about activities in Laos, the same official was asked why he 
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had not given this information <o the Committee at its earlier session. His 
answer was that he had not been asked. 

This kind of relationship between the Executive and the Congress leads 
to the absurdity in which the Member of Congress must ask officials: “Is 
there anything I should have asked you that I didn’t?” It also leads to a 
situation in which Members of Congress are tempted to swear all Execu- 
tive Branch witnesses to tell the truth, the whole truth, and nothing but 
the truth. 

Democracy is a form of government in which the supreme power is 
vested in the people. The power is exercised through a system of repre- 
sentation and is not based on arbitrary class distinctions or privileges. 
The exercise of power in a democracy by the people must be based on 
access to information by the p2ople or their representatives. The system 
becomes corrupt when there exists an elite which in the exercise of power 
derived from the people relies on excessive secrecy, selective declassifica- 
tion, and semantic slickness that creates doubt as to the credibility of gov- 
ernment itself. | 


REMARKS BY Harry C. McPHERSON * 


After listening to the other members of this roundtable, I feel that I 
should in some way uphold the penchant for secrecy of the Executive 
Branch of the government, buz, in essence, I agree with what the other 
speakers have said, though I have a little difficulty in arriving at that 
conclusion. 

One aspect of this problem is the historical, i.e. when should govern- 
mental papers and documents be released to scholars and to the public 
so that at least at some point in time a true history of past foreign events 
can be known. Arthur Schlesinger, Jr. brilliantly addressed himself to 
this aspect a couple months ago in the New York Times. His notion was 
to choose an arbitrary, but relatively short period of time—he suggested 
ten years—after which all such documents should be released. He has 
been supported by Professor James MacGregor Burns, who suggested a 
time limit of eight to ten years, and by Senator Muskie, who suggested 
that two years was long enough. Their proposals include the concept of 
creating a highly select panel >efore which interested persons on the Ex- 
ecutive could make their cases For the release of such documnts or to keep 
them from being released. This makes a lot of sense and the idea con- 
tains great merit, even in the case of diplomatic documents in which 
foreign governments also have an interest. This procedure would be im- 
portant to the cause of making information public and it might even help 
to improve the style and tone o= such documents, though I wonder whether 
it might also work to make thera less candid. 

A second aspect of this topic is what should the Congress and the pub- 
lic know about current activities of the Executive Branch. Some have 
suggested that the Congress should have such an intimate relationship 
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with the Executive as to carry out negotiations almost side by side with 
the President. But this has not always been the prevailing view; only ten 
years ago some influential members of the Congress thought that Congress 
was too involved in the conduct of foreign relations. Writing eleven years 
ago in the Cornell Law Journal (1961) the Chairman of the Senate Foreign 
Relations Committee, Senator Fulbright—and I do not mention this to 
embarass him—stated that Congress was hobbling the President in the 
area of foreign relations because the President’s powers were being too 
strictly construed by the Congress’s checking and balancing role. He 
wrote that high Administration officials were having to spend an undue 
amount of time on Capitol Hill getting their programs through Congress. 
The problem, he felt, was how to maintain a long-range policy of dealing 
with hostile powers when constrained by the necessity to report and ex- 
plain such policies to parochial and narrow-minded legislators. He con- 
sidered then that the Congress was an “inappropriate” body to have in- 
volved in such crucial matters. But, as Ezra Pound noted, that was a 
long time ago and besides “the wench is dead.” However, I should add 
that I, too, felt the way Senator Fulbright did then. 

The 1950’s were calamitous years for the foreign policy-makers in this 
country with the ubiquitous “red scare” and a number of fundamental 
changes affecting, or believed to affect, the international balance of power. 
Senator Fulbright felt then that the Executive Branch could pursue 
sounder long-range policies if it did not have to appear publicly to placate 
rigid anti-communist conservatives; the Executive Branch could employ 
its superior sources of information and professional judgment, and it 
could be discrete. 

However, the failure of our policy in Vietnam and some of the other 
events referred to by Phil Goulding have changed that tendency. But 
it is important to note that had our policy in Vietnam been successful, 
the secret agreements with our allies fighting there would not now be an 
issue. It is because we have failed to accomplish our goals and because 
the war has dragged on that we have been caused to rethink our attitudes 
regarding executive prerogative. Because of this we now realize that 
the Congress and the public must have more information, but we must 
also be aware of the danger of allowing our aititudes and experience with 
Vietnam to cloud our current perceptions of this issue. 

It should also be noted that it was not a lack of public awareness or 
public information which was responsible for our involvement in Vietnam. 
In the beginning, when we first sent in our advisors and when we first 
started our limited bombing there was a general consensus in support of 
our policy—even the New York Times was in vigorous support through 
1963. The causes for our failure were not based in a policy of conceal- 
ment, rather we were simply wrong in believing that we could success- 
fully achieve our goals in Vietnam. 

The dilemma is, basically, who should know what and when. It has 
been and remains true that various Administrations have sought to keep 
some information from the Congress, but the problem does not always 
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rest solely in the hands of the Executive Branch. For example, in the 
case of the 1969 study on our options in Vietnam, recently disclosed by 
the Washington Post, Senator Church complained that he had not known 
about the study until it was disclosed, even though a copy of it had long 
been locked away in the files of the Senate Foreign Relations Committee. 
That was an instance in which members of the Committee staff had failed 
to reveal documents they possessed to congressional members with re- 
sponsibility in that area. Part of the reason, in that case, may have re- 
lated to how that document was obtained. But this illustrates that Con- 
gress must share some of the responsibility for the use and control of 
official information as it must share in some of the blame for our foreign 
policy errors. 

The Executive, the Congress, and the press all have a role to play in 
this important issue, and all must share some of the blame for the way 
things have gone. But when such a distinguished personage as Max 
Frankel is brought to the point of saying that he is now glad to see the 
veil of executive secrecy breached by members of the press, one must 
realize how badly the situation and the relationship of respect and trust 
has deteriorated. The only way out of this is for the Executive Branch to 
take the initiative. It must go to the Congress now and be forthright in 
its revelations. This will not be easy for the Executive to do, for, to a 
great extent, it has been the Congress, through its hostility, which has 
made succeeding Administrations reluctant to disclose the full scope of 
their thinking. 

Personally, I regret the disclosures made by Jack Anderson and by 
Daniel Ellsberg, mostly because they do not convey an accurate picture 
of what the government is, what the whole policy formulation process 
entails, or what the government is confronted by. But there can be no 
question that these actions are evidence of a serious weakening of the 
element of trust which this multiparty relationship must have, and which 
must be restored. 

Chairman MANNING then called for discussion of the points raised by 
the members of the roundtable. 

Mr. FRANKEL, addressing himself particularly to Mr. McPherson, noted 
that there are other aspects to the secrecy issue besides the need by the 
Executive Branch in the conduct of its policies to be free from the public 
and congressional constraints that premature disclosure might raise. For 
example, it is not unknown for Administrations selectively to release 
previously secret information for manipulative purposes. A policy of 
keeping various items of information secret is one manipulative device, 
but so is the release of such information. He referred to the numerous 
examples of books by former public figures that frequently contain great 
gaps in information or are purposely written to convey a certain desired 
impression. The only answer to the quandry, he suggested, is for the 
press to play a more active role in disclosing all the information it can 
obtain. 

Upon entering office, the present Administration stated that in its view 
credibility and honesty were essential attributes of power; it felt that the 
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political welfare depends on such candor. But now, Mr. FRANKEL noted, 
the Administration is more secretive than its predecessors. Secrecy has 
become a compulsive habit which must be curbed, and this can only be 
done if the government is humbled by unofficial public disclosure. 

We are just now beginning to learn about events that occurred in 1954 
and afterwards which bear on any accurate appraisal of the situation in 
Vietnam, then and now. Impressions held then were shaped by a knowl- 
edge of the facts then known, and to the extent that relevant information 
was withheld there was deception. In the case of Vietnam, everyone has 
been manipulated, including successive U.S. Administrations. Innumera- 
ble people in responsible positions could be accused of conveying only 
favorable information. The series of vicious circles regarding Vietnam 
have been continual. 

Finally, Mr. FRANKEL stated his general agreement with the remarks 
made by Mr. Goulding, but he would go even further; he was not aware 
of any secrets which needed to be kept and which, if disclosed, would 
have caused greater damage to the public faith than has now been done. 

Mr. Gourong felt it possible to take a retrospective look at the Viet- 
nam situation. He was interested in testing the reaction of the audience 
to one of the many dilemmas that faced the several Administrations in 
Vietnam. Referring to the agreement with the Thai Government to es- 
tablish air bases in Thailand, Mr. GouLome posed this problem: with 
increasing frequency Vietcong mortar and zapper squads were causing 
the destruction of U.S. planes on the ground at their bases in South Viet- 
nam with increasing numbers of American casualties. Congress was 
becoming outraged at this situation. Thus the U.S. Government nego- 
tiated with the Thai Government the right to construct four air bases in 
Thailand where American planes and personnel would be safe, but as 
a condition, the Thai Government insisted that the United States not pub- 
licly and officially disclose this agreement—despite the fact that any 
passerby could and did see the aircraft take off loaded with bombs and 
return empty—fearing both internal and external pressures if it were 
publicly acknowledged. The question is, then, should the U.S. Govern- 
ment have honored this demand by the Thai Government, or should it 
not have occupied the bases under those conditions. Most of the audi- 
ence responded that it should have occupied the bases and honored the 
agreement, 

Mr. Gourome then suggested that perhaps this point should have been 
negotiated as well so that the U.S. Government need not have appeared 
as purposely trying to deceive the world about facts that were widely and 
accurately known. The same could have been true for the bombing in 
Laos. But this will not always be the case, as when Ambassadors Harri- 
man and Vance began the Paris peace talks and felt that the public forum 
was being used mainly for propaganda purposes by the other side. They 
then suggested that secret talks be held. 

Mr. FRANKEL commented that the secret talks in Paris exemplified what 
he had been talking about, i.e. that the President would announce such 
efforts when he felt it was politically expedient to do so. Mr. FRANKEL 


714, 


noted that few negotiations have been better managed than the current 
SALT talks. A great deal has been known about them from the begin- 
ning and many people not in zhe government have been kept informed 
since they are of continuing assistance. There have been few leaks of 
information or rumors about internal battles within the government. When 
reasons exist to negotiate in relative quiet, this can be done. The Soviets 
and the Chinese will be accommodating if there is a need to talk; but 
everything does not have to b2 done in such a secretive way. This is 
not to say, of course, that governmental honesty requires negotiating 
arms agreements on television. 

Mr. Marcy observed that our system is becoming more similar to the 
practices of totalitarian governments. Mr. Gouipinc remarked that no 
government should or would take any actions which might consciously 
tend to cause its own downfall In the case of the Thai air bases agree- 
ment, the Thai Government believed that to ackncwledge that agreement 
publicly would be detrimental -o its interests. Whether the United States 
thought that position was valid was beside the point. As a matter of 
policy, the United States should attempt to avoid actions likely to weaken 
friendly governments. 

Chairman MANNING observed that the real issue is not so much what 
information should be released—most reasonable and knowledgeable per- 
sons probably could agree on most of the categories of information or 
instances in which the governmental prerogative for secrecy should be 
maintained—rather it is who is to make that decision and under what 
circumstances. Often there is a conflict of interest problem as govern- 
ment officials not infrequently act from a perspective of political self- 
interest. One solution might be to separate the decisional function from the 
Executive Branch. Would this be feasible? 

Mr. McPHERsoN responded taat in normal archive situations a relatively 
short, but specific, time period for automatic release was probably a good 
idea, unless the agency involved could make a compelling case against 
public release. However, he felt the alternate decision-making power 
must remain in the Executive. Mr. Franxen rhetorically asked “who would 
serve as the censor?” Since that question cannot be answered satisfactorily 
so as to conform to our constitutional principles, the real answer must be 
that there can be no censorship. Such a separate decision-making body 
would contain too many inherent fallibilities, because they too would be 
human and subject to being misled as is everyone else in Washington. 
Simply put, no one could be trusted in such a position. Mr. GOULDING 
stated his concurrence with bcth of the previous speakers. 

Mr. Marcy noted that it had once been suggested that Congress enact 
a measure empowering either House of Congress to declassify or reduce 
the degree of classification of any government document. This, he had 
thought, could help in the mos: flagrant cases, but it was not enacted. One 
problem with the idea is how can a document be declassified if its existence 
is unknown. However, as all in Washington know, there are sources for 
such information in most instances. 
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Chairman Manninc then invited questions and comments from the 
audience. 

Referring to Mr. Goulding’s comments on the Thai air bases case, Mr. 
Alfred Rupr noted that in an article a few years ago he had concluded 
that there is no logic in treating as secret that which everybody knows. 
In the case of the Thai bases, after the policy-decision to acquire them had 
been carried out, so many people were so obviously aware of their existence 
and general purpose of the bases that it was ludicrous to deny their exist- 
ence. This would not necessarily be seen the same way, however, if the 
policy required only the cognizance of a few people; it would then, at 
least, be more feasible to attempt secrecy. 

Mr. Rusin then asked Mr. Marcy why he seemed to put most of the 
blame on the Executive when the Congress has other powers it could use. 
For example, when reviewing presidential appointments the Senate could 
elicit from the appointee his moral view on governmental concealment 
and make these views part of the public record against which his sub- 
sequent acts could be measured. 

Mr. Marcy thanked Mr. Rubin for the suggestion. Congress, and 
especially the Senate Foreign Relations Committee, is moving in that 
direction now. For example, before ambassadorial appointments are 
approved by the Foreign Relations Committee, a standard question has 
become whether the nominee would bring requested documents back to 
Washington if called to testify before the Committee. Also, in legislation 
soon to be acted upon, various congressional committees would gain the 
power to ask presidential nominees their personal opinions on relevant 
issues, which is not now the practice. 

Mr. Gouxpinc noted the U.S. Government made no real attempts to 
keep the Thai bases secret and that it did not at any point deny their 
existence. Even the comedian Bob Hope went to at least one of the 
bases with his show which was broadcast in the United States. The only 
stipulation requested by the Thai Government was that the U.S. Govern- 
ment not officially acknowledge the agreement. In reply to a question 
concerning the right of Congress to participate in and approve the Thai 
base agreement, Mr. Gourpine stated his belief that Congress had been 
aware of the agreement and that in part it was made in response to 
congressional demands. 

Mr, Ben Forman asked Mr. Marcy “what percent of the information 
requested by the Senate Foreign Relations Committee is ever denied to it?” 
Mr. Marcy replied that the question was unfair; the Executive Branch 
does not usually state openly that it is refusing information on the basis 
of executive privilege, but he had no doubt that the White House and the 
Department of Defence are, and try to be, evasive. And they are rather 
skillful at it. However, to answer the question, in his opinion the Com- 
mittee receives about 50% of what is requested; 40% is obfuscated and 
10% is refused or simply never delivered. 

Mr. FRANKEL stated that Mr. Forman should be well aware of the at- 
titude of the Executive Branch toward Capitol Hill. The prevailing view 
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is that Congress does not need to know and that, if it did, most matters 
would only be made more complicated. Therefore, there is a deliberate 
policy to conceal critical, and particularly controversial, information. The 
Executive Branch only wants to reveal what it considers essential. The 
question is whether Congress knows what the policies are when they are 
formulated and put into effect. If one of the Thai bases were attacked 
tomorrow, that could suddenly raise the whole issue in a Senator’s mind, 
though he probably should have been made aware of the possible ramifica- 
tions when the policy was first being conceived. 

To the question whether tre press does or should keep secrets Mr. 
Gourong responded that the press must exercise some self-restraint and 
that it does do so. However, there are many differences of opinion on 
this question. Mr. FRANKEL observed that the responsibility of the govern- 
ment is reciprocated by the press. He noted that James Reston had not 
disclosed the U2 flights by tke United States over the Soviet Union on 
the date set for the Bay of Pigs invasion. (President Kennedy later, perhaps 
facetiously, told Reston he should have published the information pos- 
sibly thereby avoiding what became one of Kennedy’s worst experiences. ) 
In the case of the Pentagon Papers the Administration, by making dubious 
claims in court, is only further weakening the relationship between the 
government and the press. If the government is spiteful of the press 
and niggardly in its openness, then the press must strive harder to obtain 
information which the government does not otherwise want disclosed. 

Mr. Bill McCvuxoce stated chat he had been intimately involved on the 
U.S. side in the recent crisis in Bangladesh (the Indo-Pakistan war). In 
his opinion, that was the most egregious policy on the part of the U.S. 
Government he had ever witnessed, particularly the secret attempts to 
supply Pakistan with war material through third parties. In such a flagrant 
situation, he felt, others besides the press must act to expose actual Ad- 
ministration thinking. During that war, lower level personnel near the 
policy-makers were leaking a considerable amount of information to the 
press; in such a situation the disloyal government servant was the last 
resort when the highest officials insisted on pursuing a policy so flagrantly 
misguided. Mr. Gourprne replied that this is a very serious matter and 
that a government cannot afford to have disloyal employees. Mr. FRANKEL 
observed that had the President revealed his true motives in supporting 
Pakistan a different public response and, hence, a different policy would 
have been likely. Secrecy in and of itself can become corrupting. 

In reply to a question as to what specifically a law regulating secret 
documents should contain, Mr FRANKEL was of the opinion that no law 
would be ideal for this situaticn. In practice there should be no attempt 
to apply the law in this area: rather, what is needed are acts of good 
faith and some practical wisdom exercised by enlightened men of good 
will. But this is rarely the case in Washington now and the credibility of 
the Executive Branch is rapidly diminishing with growing unresponsiveness 
and heightened secrecy. It has become a game in which the Executive 
tries to withhold and the press tries to disclose. There can be no “rules” 
in this situation: a new balance has to be struck. Once a secret is out, it 
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is lost and there is no way to recoup it; the government must simply ad- 
just and proceed. 

Mr. Franciszek Przeracznixk stated that from his experience and in his 
opinion secretiveness was essential in international bargaining which de- 
pends on a process of proposal and compromise. Woodrow Wilson felt 
this to be true. But, at the same time, all aspects of the issue must be 
open for negotiation—-one side cannot allow the other to dictate the final 
terms. Mr. FRANKEL again observed that the SALT talks have been re- 
markably open and that they have been quite successful. 

In response to a comment concerning additional agreements regarding 
Taiwan that might have been reached during President Nixon’s visit to 
China, Mr. FRANKEL stated that the point has been reached where nothing 
can be taken on faith. If there was a secret agreement regarding the with- 
drawal of U.S. forces from Taiwan, it will not long remain a secret, but if 
Nixon agreed to the overthrow of Chiang Kai-shek that would be extremely 
serious and is the kind of secret which should be known. 

Mr. Mason WuaLnica observed that for a number of years the Atomic 
Energy Commission has been required to keep the Joint Congressional 
Committee on Atomic Energy fully and currently informed of actions and 
events in that field, and this has apparently worked rather well. Why can- 
not the Congress require this in other areas? Mr. Marcy responded that 
the Congress does not and cannot because it is not unified on this issue. 
Some members of the Senate Foreign Relations Committee would prefer 
to be privy to secret information; others would not because they do not want 
to be constrained from discussing whatever they know on any issue publicly 
and there is some fear of unintended disclosures. For this reason, the 
Committee has in the past rejected offers of daily, top-secret summaries of 
telegrams—much of which information is in the press. 

Chairman MANNING turned back to the members of the round table for 
their final observations. Mr. McPuerson reiterated his belief that there is 
a definite need for the government to maintain some secrets and occasion- 
ally to act in secret. But good men can and do disagree over the param- 
eters of this need. The question is not one of bad versus good, but what 
really ought to be revealed and when. This cannot be left to the actions 
of individuals such as Ellsberg; the government must have control and 
this must be enforced. 

Part of the danger inherent in the way the Pentagon Papers were re- 
leased is that they reveal an inaccurate picture of government which can 
only further mislead the public. They contained memos and other position 
papers in mid-stream, some full of innuendo and many meant to be only 
trial balloons. This gives a very incomplete picture of government, but 
it does reveal that there is advocacy and even conniving in government, 
which is little different from other professions. Still, it is this which the 
public at large does not understand and which causes fear. Obviously, 
much debate goes into the making of policy; it would be clearly detri- 
mental for this thinking process to be on constant public display, or even 
subject to the threat that it might be. This is more than just a matter of 
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self-protection by the bureaucracy, but the question remains as to just 
where the line should be drawn. 

Mr. Marcy wished to disassociate himself from the above remarks by 
Mr. McPherson insofar as those remarks might imply that conniving was 
a reputable technique of government. 

Mr. Gourome stated that much of the excitement over disclosures by 
the press and Congress stems from excessive secrecy. He agreed with Mr. 
Frankel that new legislation is not needed in this area, just new attitudes 
starting with the President. Most of the now secret information in Wash- 
ington could be made public with few detrimental consequences. If there 
is to be error, it should be on the side of too much disclosure rather than 
too little. l 

Mr. FRANKEL agreed with nearly all of Mr. McPherson’s last comments. 
The problem is that there are only six or so highly placed persons in the 
Administration who truly think of this issue from the point of view of the 
public and who advocate more public disclosure. Most do not look beyond 
their immediate jobs and too many have conflicting views on the subject. 
It is a hostile game, but one that must continue. Two-thirds of all the 
information made available is made public because of the fear that it 
would get out through other channels if not officially revealed. Without 
the threat of unauthorized disclosure there would be less authorized dis- 
closure. 

Chairman MANNING observed in closing that the panel had been deal- 
ing with a very complex question and that perhaps the worst sin would 
be a sophomoric effort to make it look simple. The task is to analyze 
carefully the different categories of information: who should have the 
information, what constraints should be imposed, and for how long. There 
is no room here for overgeneralization. This issue has been greatly 
affected by the war and the tenor of the times, but the tide of opinion in 
this session is evident, and it is a good trend. Nevertheless we must not 
allow ourselves to be carried away in trying to reverse what has become 
an excessive amount of governmental secrecy. 


Joun R. PATE, JR. 
Reporter 


“A MORE POWERFUL SECRETARY-GENERAL FOR THE 
> 
UNITED NATIONS?” 


The roundtable convened at 9:15 p.m., April 27, 1972, Mr. Stephen M. 
Schwebel,* presiding. 


REMARKS BY ARTHUR W. Rovine °* 


The question whether the Office of Secretary-General should be more 
powerful involves an assessment of the functions that office performs as a 
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neutral intermediary in contemporary world politics, and how one may 
realistically speak of developing a stronger office of Secretary-General. I 
will confine my remarks here to a discussion of the political and peaceful 
settlement aspects of the Secretary-General’s functions, for these are of 
primary importance, and are more familiar to me than the economic and 
social work of the Office. 

In my view, the record of international organization since at least 1920 
and certainly since 1945 indicates the utility of third party neutrals in the 
peaceful settlement of interstate conflicts, even in certain cases in which 
great powers have been involved or interested. Whether a mission has been 
confined to good offices, observation, or fact-finding at one end of the 
spectrum, or full-scale peacekeeping operations at the other, the United 
Nations as a neutral intermediary has so often proved its worth to the 
world community that it hardly seems necessary to belabor the point. 

What does deserve discussion is whether the Secretary-General is a 
necessary part of the third party neutral machinery established for peace- 
ful settlement purposes. Is it essential or desirable to permit a single in- 
dividual to exercise some discretion in carrying out the many functions 
commonly associated with third party settlement of interstate disputes? 
Should not third party operations be left entirely to agreement among 
U.N. members? 

It seems to me that so long as the international community at all values 
third party neutral activity in its attempts to avoid violent conflict, then an 
important role for the Secretary-General is both an inherent part of that 
activity, and highly desirable. Certain of the diplomatic functions per- 
formed by third parties probably cannot be carried out at all except by 
the Secretary-General. Here I am thinking of the extremely important 
communication and legitimization functions, as well as participation and 
informal behind-the-scenes mediation. These are diplomatic activities 
that can hardly be performed by committee or by a single official acting 
under instructions. Discretion is necessary and should it be refused, the 
functions would be largely eliminated. The key to each is impartiality, 
knowledgeability, and imagination, for these are tasks that must be per- 
formed by a skillful diplomat. Most U.N. members, including each of the 
great powers, have found these functions to be helpful in particular cases, 
and not one U.N. member would commit itself to foregoing any of them 
in the future. If a particular Secretary-General performs badly, that is an 
argument for selecting better Secretaries-General rather than curtailing his 
already very narrow powers. There is no question here of abuse of executive 
discretion. 

That question, and the real heart of the problem, arises in the context 
of substantial U.N. presences in the field, whether observation or peace- 
keeping. Here we do confront the difficult issue of discretionary authority 
for the Secretary-General. My view is that the political and other 
constraints on the Secretary-General’s power are so strong as to leave very 
little room for any significant independent maneuvering; to the extent there 
is such room, the Secretary-General will always attempt to minimize any 
activity that might be at all displeasing to any important power. Instances 
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of real displeasure have been relatively rare, although admittedly important. 
Against this must be weighed the enormous benefit of speed and efficiency 
in the establishment, dispatch, and maintenance of U.N. peace forces. 
This can be absolutely crucial to the maintenance of peace. Given the 
normal political constraints, as well as the several other restraining factors 
adduced by Hammarskjöld in the Oxford address, I think on balance it is 
better to opt for an office with an independent political capability in peace- 
keeping. In any event, even should the world community disagree, surely it 
is a much harder case to demonstrate why the Secretary-General should 
not have a meaningful diplomatic role, as heretofore noted. 

There is also an important normative question that should be addressed. 
A Secretary-General with some independence and discretion will perhaps 
take some decisions at variance with perceived short-run interests; yet 
considerations of international law and world order require a commitment 
to a more comprehensive and long-run notion of national interest. A world 
community desirous of constructing a rational structure of peaceful change 
must build a machinery capable of intervening impartially in interstate 
conflicts. The powers accorded to the Secretary-General serve as a kind 
of barometer of our commitment to a better world order. 

Perhaps the most difficult issue is precisely how the world community 
should grant more power and influence to the Secretary-General, assuming 
such power to be desirable, and given the contemporary division of opinion 
on the proper limits of the Office. At the present time, I do not think it 
realistic to speak seriously of particular grants of power by the U.N.’s 
political organs. Even should there be no fear of an undesirable outcome 
in a given case from the perspective of any interested party, there is little 
likelihood of permitting another exercise of discretion by the Secretary- 
General to become part of the historical record. The Soviet Union and 
France will certainly oppose for some time to come any strengthening of 
the Secretary-General’s powers, and China is likely to adopt a minimalist ` 
approach as well. Only the United States and to some extent the United 
Kingdom among the major states are favorably disposed to a further de- 
velopment of the Office. 

Under these circumstances, the only possible course for those interested 
in strengthening the Office is to concentrate on the various intangible assets 
that in any event make up most of the Secretary-General’s sources of in- 
fluence. In this context, diplomatic excellence is by far the most crucial 
resource, A Secretary-General will be influential notwithstanding his nor- 
mally powerless condition only if he has the knowledge, insight, imagina- 
tion, and general intelligence to be persuasive to the political leaders with 
whom he must deal. If the Secretary-General has the skill to fashion 
meaningful recommendations to parties in conflict, or at least to give them 
the benefit of some original thinking on the issues before them, he will be 
an important figure. Counting from 1920 at the start of the League down 
to 1971 and the end of U Thant’s term of office, it seems clear that Sir Eric 
Drummond, the first League Secretary-General, and Dag Hammarskjöld, 
the second U.N. executive head, were the most successful and made the 
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most important contributions to the Office. It is no coincidence that they 
were also the most skilled in diplomacy and the most sought after by 
delegates and foreign office officials. Neither had any tangible source of 
influence, but both exerted great authority. They were knowledgeable and 
imaginative and their views were therefore important to all concerned. 
This is crucial not only for the less controversial diplomatic tasks, but also 
in establishing and maintaining any kind of international presence. 

Diplomatic skill is also important because it is the most easily controlled 
factor in terms of selecting a new Secretary-General. It is always open to 
Moscow, Peking, or Paris to withhold approval from a new Secretary- 
General until agreement can be reached on a quiet administrator lacking 
any great talent for diplomacy. But certainly it should not be difficult 
for the powers more interested in strengthening the Office to push hard 
for the most outstanding candidates. | 

Similarly, the competence of the personnel who assist the Secretary- 
General is extremely important, particularly those at the top level of the 
Secretariat. The Secretary-General’s output is always somewhat dependent 
upon the capabilities of his immediate assistants, and thus it is important, 
in terms of strengthening the Office, to ensure that the most competent 
officials are seconded to, or encouraged to join the Secretariat staff. 

Perhaps the most obvious and informal way of strengthening the Office 
is to submit more issues to the Organization and to seek out the Secretary- 
General for his participation in negotiations, consultations, and for com- 
munication purposes generally. This would at least enhance his prestige 
and perhaps add to his political support. Naturally, this is more likely 
to occur if the Secretary-General is in fact a man whose advice and counsel 
is generally thought to be worth seeking. 

‘At this point in contemporary international affairs, the United Nations 
itself and the Secretariat particularly can realistically be perceived as an 
aid in the balancing process, and as a third >arty neutral ready to serve 
to maintain peace. The Secretary-General has been and will again be 
very important in that role. So long as the world community is made up 
in any substantial portion of competing centers of power, neutral intervenors 
will be desirable and at times necessary. Under these circumstances, it is 
certainly prudent and perhaps imperative to ensure that the Office of the 
Secretary-General is developed to the point where it is capable of carrying 
out essential functions for the maintenance of international peace. 


REMARKS BY JAMES Barros * 


There are many who hold that it is desirable that the Secretary-General 
play an active political role in the international community and that perhaps 
the powers that he now has under the United Nations Charter—powers 
over a quarter of a century old—are inadequate for the political role that 
he must play. 

Without a doubt during the past quarter of a century the Secretaries- 
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General of the United Nations have played a more open political role than 
their counterparts under the League of Nations. This is due not only to 
the powers that the Secretary-General has under the Charter which are 
greater than his League counterpart had under the Covenant—Article 99 
in particular—but to a political division of the world since the second 
world war which has led the constituent organs of the United Nations to 
delegate power and authority, especially in certain crisis situations, to the 
Secretary-General of the United Nations. Also the personalities and prior 
experiences of the U.N. Secretaries-General, unlike those of their League 
counterparts, have led them to an open use of the office. 

However, the question can be asked: Have the U.N. Secretaries-General 
been more effective than their League counterparts? Indeed, does it neces- 
sarily follow that open political activity is effective political activity in the 
sense that it is capable of influencing, affecting, or having an impact on 
other actors in the international community. What are the possibilities, 
one can ask, of a Secretary-General’s convincing someone by public moves 
when he cannot convince him by private conversations? Isn’t this par- 
ticularly true when he deals with a permanent member of the Security 
Council? Indeed, if experience teaches us anything, it is that the first two 
Secretaries-General became politically impotent once they had crossed 
swords with the Soviet Union; Trygve Lie because of his actions and at- 
titude following the North Korean invasion of South Korea, and Dag 
Hammarskjöld because of his initiatives and attitude during the Congo 
crisis. The same was true with U Thant, though the clash was not as 
blatant as it was for his predecessors and it was Washington, rather than 
Moscow, that was annoyed, largely because of the Secretary-General’s at- 
titude toward the American involvement in Viemam. 

Perhaps in investigating this important question of increasing the Sec- 
retary-General’s powers it might be more convenient to divide the dis- 
cussion into two parts: one, whether an increase of the powers of the 
Secretary-General is possible, and two, whether an increase of the powers 
of the Secretary-General is even desirable. A close perusal of the Charter 
makes it difficult to see where added constitutional power can be given to 
the Secretary-General. Any additional constitutional power would require 
an amendment to the Charter and this in turn would require the assent 
of all the permanent members of the Security Council as stipulated in the 
Charter under Article 108. Bearing in mind that the Secretaries-General 
have at different times irritated either one or another of the permanent 
members of the Security Council, it would be hard to envisage their consent 
to an increase of the Secretary-General’s powers. It would be safe to say 
therefore that a consensus among the permanent members of the Security 
Council to amend the Charter could be achieved only with the very greatest 
difficulty, even if long and persistent pressure were applied. This is wit- 
nessed by the difficulties encountered during the years 1956-1965 in increas- 
ing the nonpermanent membership of the Security Council and the Eco- 
nomic and Social Council in line with the sharp increase in United Nations 
membership commencing in 1955. 
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If the acquisition of added power for the Secretary-General is not likely 
to be achieved through the Charter’s amending process, what are the pos- 
sibilities of this process occurring by custom or tradition? Here again I think 
the possibilities are remote, for the permanent members of the Security Coun- 
cil are not likely to leave unchallenged any move by the Secretary-General 
or anyone else that would appear to be—here I cannot resist stealing and 
reversing a chapter title from Mr. Schwebel’s book—an increase of the 
Secretary-General’s powers as General, over his powers as Secretary. This 
would be especially true in any future peacekeeping role assumed by the 
United Nations. With the Congo and Suez experiences in mind, it is 
highly unlikely that the permanent members of the Security Council would 
allow the passage of vaguely worded resolutions delegating any power or 
authority or giving any discretion to the Secretary-General. It would be 
safe to say that, barring very unusual international political considerations, 
any and all resolutions passed would closely control and circumscribe the 
actions of the Secretary-General in any peacekeeping operations. 

The more important question, it seems to me, is whether it is even de- 
sirable to increase the powers of the Secretary-General to give him greater 
freedom to assume political initiatives. Much of this desire is based on 
what I like to call the “Hammarskjöld model”. But this model was in fact 
an exception rather than the norm. If one were to examine and compare 
Hammarskjöld with others who have held the post of Secretary-General, 
it would soon become obvious that Hammarskjöld was both a very superior 
Secretary-General and a very unusual person. That is not to say, however, 
that he was not without faults or that all his actions are beyond criticism. 
But Hammarskjéld’s personal qualities which made him a superior Sec- 
retary-General are not likely to be found in most people chosen for the 
office. Indeed, a close examination of those who have held the office since 
1919 will show that it has been held by good men as well as by knaves and 
fools. The explanation for this wide variation is quite simple: the person 
selected to serve as Secretary-General, as we all know, is selected not on the 
basis of intelligence or experience but on the basis of political expediency 
and the momentary consensus that can be achieved in the Security Council. 
In the selection of the Secretary-General, we are not involved in a com- 
petitive civil service examination akin to that required of persons who 
wish to enter, let us say, the administrative class of the British Civil Service. 

Does it necessarily follow that to be politically effective and politically 
active the Secretary-General needs added power? As I said previously, 
there is no correlation between public political activities and political in- 
fluence. In fact, the contrary might develop. Isn’t it possible that added 
political powers might give the Secretary-General or his immediate as- 
sistants a distorted picture of the real world and propel him into assuming 
initiatives or undertaking actions that might heighten rather than lessen 
the tensions of the world community? Has the prior use of the Secretary- 
General’s Office inspired such confidence that there is a universal and 
immediate consensus among well-meaning men everywhere that a more 
powerful Secretary-General is desirable? Are Secretaries-General infallible? 
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Are not Secretaries-General sometimes moved by strong political, social, and 
cultural prejudices? Were no mistakes made in the Congo? Were the 
present Paris peace talks hastened by the public statements of former 
Secretary-General U Thant? How about U Thant’s action, or what has 
been called his precipitant action, during the 1967 Suez Crisis? Is it pos- 
sible that what is needed is not more powerful Secretaries-General but 
Secretaries-General with discretion who can maintain the trust and confi- 
dence of the vast majority of the organization’s membership and especially 
the permanent members of the Security Council. By doing so they might 
develop some influence and increase the chances that their admonitions 
and advice will be listened to and perhaps even followed. 

Like the Bishop of Rome the Secretary-General has no divisions and 
like the British Monarch his only effective power is his ability, in private, 
to warn, to advise, and to recommend. These were certainly the qualities 
which made Sir Eric Drumond, the first Secretary-General of the League, so 
successful in his use of the office. To a certain extent the desire for a more 
powerful Secretary-General is an escape from reality. It is an attempt 
to avoid the harsh fact that it is states that run the international com- 
munity, especially the more powerful states. A Secretary-General pitted 
against any state will inevitably lose the struggle. A Secretary-General’s 
actions though they can be a force for good can also be a force for evil. 
Even the most well-meaning Secretary-General might take actions which 
could dangerously heighten the tensions of our delicately balanced world. 
Is it worth it? Is not the good that he can do far outweighed by the harm 
that he can cause? If I have played Devil’s advocate tonight it is only 
because the Christ-like attitude assumed in most discussions about the 
Secretaries-General and their office does little to give us a more balanced 
and realistic view of this most important international position. 


REMARKS BY DAvip A. Morse ® 


I would like to make a few remarks of a general character about leader- 
ship in international organization. These will be grounded in my per- 
sonal experience as Director-General of the ILO from 1948 to 1970—and on 
the reflection about this experience I have been able to indulge in during 
the past two years. In the time available, it is perhaps unnecessary to refer 
in detail to specific experiences. Let me give my conclusions first, and 
then perhaps in the discussion afterwards I may illustrate some of the 
point with reminiscence. 

First of all, let me say that I think the question before us is the wrong 
one. I would suggest that the proper question is not whether the Secretary- 
General—and presumably by extension the executive heads of other inter- 
national organizations—should be more powerful. It is whether he (or 
they) should be more influential. 

This is more than a point of drafting. An executive head has some 
power within his organization, and particularly within that part of it over 


* Former Director-General, International Labour Office. In the absence of Mr. 
Morse, his remarks were read by the CHAIRMAN. 
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which he has executive authority. He has power because he can make ap- 
pointments, because he can direct the activities of staff, because he can al- 
locate certain funds. Externally, in the arena of world politics, he may have 
influence, but he has no real power. He may have influence as a moral 
voice, or because he is well informed, being at the center of diplomatic 
activity, or because he is able to facilitate contacts between leaders who 
do wield real power. 

It is, perhaps, conceivable, even though unlikely, that a Secretary-Gen- 
eral could become powerful, perhaps as a leader of a coalition—let us say 
a coalition of small powers. But if he tried to do this, it would destroy 
his credibility as an independent intermediary, a provider of good offices. 
I put it to you that the search for power—at least by this route, which is 
the only one I can see, since the great powers are not going to turn over 
their resources to him—is not the proper role of a Secretary-General. But 
it is proper for him to seek to exercise greater influence, indeed, it is highly 
desirable in the interests of world order that he should do so. 

When it comes to exercising influence, there are differences between the 
United Nations and an organization like the ILO. The ILO, as you know, 
has a tradition of strong executive leadership from the time of its first Di- 
rector, Albert Thomas. A Director-General of the ILO has considerable 
opportunity for initiative. In my experience, it was possible to change an 
organization almost exclusively concerned with international standards into 
one which is mainly operational, to introduce extensive manpower activities, 
and to launch a World Employment Program. In my experience govern- 
ments not only accept this kind of initiative from an executive head, they 
look for it. But this is bound to be less true of the United Nations. Govern- 
ments are more directly and immediately concerned with the political 
issues on the U.N.’s agenda and less likely to leave the initiative to the 
Secretary-General. The difference is a difference in organizations and the 
issues with which they deal, not a difference in the qualities of men. 

That being said, the executive head of an international agency must not 
fall into the illusion that his power within his organization and the initiative 
which governments acquiesce in and even hope for on his part, represent 
by themselves influence in the real world. His success in the use of initia- 
tive will depend upon how well he assesses the attitudes of the power- 
holders outside. I have had successes, but I have also known failure where 
the governments or the unions or employers were not prepared to respond 
to initiatives. A Director-General can only influence to the extent he can 
persuade. And he can only persuade to the extent that he has the con- 
fidence of those who control the means for action. Initiative can only be 
successful when grounded in consensus, and consensus is built on confidence 
in the initiator’s intelligence, objectivity, and good faith. 

The opportunity to exert influence by taking new initiatives in inter- 
national organization depends upon the condition of world politics—upon 
the state of what scholars, I believe, call the “international system”. In my 
experience, there were two periods during the past quarter century which 
were propitious for international initiatives. One was the aftermath of 
World War II, when there was a readiness on the part of the great powers 
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to accept a certain role for international organizations in the reconstruction 
effort. But the politicization of the Cold War soon had the effect of 
limiting the possibilities of world organizations, and much of the action 
passed to more limited and politically aligned organizations. The second 
period was in the early 1960’s when the many newly independent countries 
looked to world organizations for help and the richer powers, though 
politically divided, were glad to see independent, objectively neutral bodies 
like those of the United Nations family take more responsibility for peace- 
keeping and development in the Third World. 

In the present state of the international system, it may be more difficult 
for worldwide international organizations successfully to take major initia- 
tives. We are, I think, living through a major readjustment in the con- ° 
figuration of world power—moving from a two pole system to perhaps a 
a five pole system. The new relationships of the United States and the 
Soviet Union to Western Europe, China, and Japan are still being worked 
out. The adjustments to be made are affecting world political and economic 
relationships, which themselves are closely interconnected. This situation 
is not propitious for bold independent initiative by the heads of inter- 
national agencies. But they can and should play an important role through 
quiet diplomacy. In this more self-effacing way they can use their negotiat- 
ing influence to promote the emergence of new political and economic 
relationships of a kind which maximize international intercourse and the 
possibility of internationally concerted action, and which avert the danger 
of a movement towards self-contained blocs. 

Within this political context, I would define the requirements of leader- 
ship in international organization during the next decade by the following 
five points: 

First, this is a time for consensus-building, which means that the execu- 
tive head’s self-effacing role through quiet diplomacy will be his pune 
opportunity for influence. 

Second, the executive leaders of international agencies have a respon- 
sibility in a period of world political change of using their negotiating in- 
fluence to advance the concept of a global society whose members must 
co-operate to resolve global problems. They must point to the dangers 
of a bloc-segmented world of isolationisms. 

Third, the immediate issues—political, social and economic—have to be 
approached through a recognition of the basic differences among the cul- 
tures and world-views in confrontation. The apprcach must be to facilitate 
the translation of each party’s hopes and fears into terms comprehensible to 
the others, not to appear to be advocating any particular brand of uni- 
formity in ideas or modes of organization. The immediate issues have to be 
faced in recognition of diversity. 

Fourth, the longer range issues are those inherent in the global nature 
of world society—the issues which touch all people in a world which we 
now realize has finite material limits. These are the issues of how much 
population the world can sustain, how fast the world’s resources can safely 
be used, how the global ecology must be managed so as to sustain human 
life. And a prior requisite for dealing with these global issues is to attack 
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successfully the problem of world poverty, to work towards a global 
development policy which yields jobs and social equity, not just higher 
figures for Gross National Products. It is doubtful if we have yet reached 
the point at which a truly global approach to these issues has become 
politically possible. The leaders of international organizations have a 
responsibility to prepare for the day when it will be feasible to continue 
to put these issues compellingly forward, to reiterate the common interest 
in dealing with them, and to show possible ways towards concerted action. 
The emerging issues will have to be dealt with by forward planning for 
co-operative global sharing. 

Fifth—and this is my final point—the fundamental condition enabling the 
executive leader of an international agency to act effectively in the way I 
have outlined is his ability to acquire and retain personal confidence among 
governments and leaders. Without such confidence, he will be a mere 
administrator, able to wield certain power within his organization. With 
it, he may be a constructive, formative influence in world politics. 

Mr. Rovne, commenting on the papers of Mr. Barros and Mr. Morse, 
noted there was agreement that a private diplomatic role, as opposed to a 
more public role, for the Secretary-General is desirable, although he did 
not think the two were mutually exclusive. He thought Mr. Barros’ paper 
depended on “worst possible case” analysis and therefore did not provide 
any answer to the question before the panel. Instead, it is also necessary 
to ask what good can a Secretary-General do and what is the record of 
that Office. Neither the Barros nor Morse papers considered the role of 
the Secretary-General in a crisis situation, where quiet diplomacy might 
be insufficient; Mr. Rovive favored giving him some discretionary power. 

Mr. Barros pointed out that there was a difference in meaning between 
the terms “power,” “authority,” and “influence” and accused Mr. Rovine 
of using the terms rather loosely. Moreover, one could not dismiss the 
instances in which the Secretary-General had acted imprudently, e.g. the 
1967 Suez crisis. Mr. Barros thought a public and private role for the 
Secretary-General were incompatible because taking certain public actions 
could destroy the ability of the Secretary-General to take other private 
initiatives. He said that experience tended to show that the great powers 
want a Secretary-General who does not take initiatives. 

Mr. ScHweseEL, while he found all three papers most valuable, inclined 
toward the Rovine position rather than the Barros position. He agreed 
that a Secretary-General, as any public official, could be inept, but sug- 
gested that the record for Secretaries-General may be no worse than for 
other officials. He did not think it possible for the Secretary-General to be 
deprived of most of his public role and for the international organization 
still to be able to function effectively. Nor did he think that taking public 
positions had for the most part deprived the Secretary-General of influence. 
He noted that under Article 98 of the U.N. Charter, U.N. organs can allot 
tasks to the Secretary-General and that recourse to this procedure in Dag 
Hammarskjölds case seemed to benefit the United Nations, allowing it to 
reach a degree of achievement not before or since attained. Mr. SCHWEBEL 
agreed that loose talk by the Secretary-General could be dangerous, but 


88 


this had not occurred in Hammarskjéld’s case; it did occur in one other 
case and damaged the creditability of the Secretary-General. Finally Mr. 
SCHWEBEL noted that in assessing the impact of actions by the Secretary- 
General, it is impossible to equate his role in influencing democratic powers 
to his role in influencing totalitarian regimes; the latter naturally are more 
resistant. 

Mr. John Griese observed that distinguishing between “power” and “in- 
fluence” begs the question because they overlap. He further pointed out that 
the Office of the Secretary-General is only 25 years old and still a growing 
institution, but that the pressure of events required experimentation and 
action with tremendous speed. Mr. Barros said that “power” is “to control 
someone physically or psychically” but that “influence” is “to control him 
by convincing him”. And that an increase in the Secretary-General’s power 
implied an increase in his legitimate legal rights. On the other hand Mr. 
RovinE said that political science had not been over concerned at these 
distinctions and that the terms tended to overlap. He admitted that the 
Office of the Secretary-General is still developing, but said the international 
community must decide whether to go further ahead or to stop. 

Mr. Oscar SCHACHTER observed that, perhaps because of the general level 
of the discussion, there were no great differences between the speakers. 
He noted that in difficult situations Security Council members turn to the 
Secretary-General. He stressed the importance of the role of the Secretary- 
General in situations not involving disputes, where, as Mr. Morse pointed 
out, important initiatives are possible. His experience had been that the 
strength of the Office depended much on the initiative and activism of 
the person in it. He predicted that in the future there would be an in- 
creasing private as well as a public role for the Secretary-General in acting 
as spokesman for poorer and smaller countries. 

Mr. Barros observed that states find it in their interest to have the 
Secretary-General take initiatives in some areas but not in sensitive political - 
areas. My. Scuacuter replied that there are areas in which states did 
not invite the Secretary-General to act, but still did not object when he 
did act. Mr. Barros countered that such action was on thin ice. Mr. 
SCHACHTER replied that situations were fuzzy and it was not always pos- 
sible or useful to distinguish between when a Secretary-General was in- 
vited to act and when he acted on his own initiative. Mr. Rovine and 
Mr. ScHWEBEL agreed with Mr. Schachter’s major points. 

Mr. Leo Gross observed that arguments for a stronger or weaker Sec- 
retary-General tended to be ad hominem in that they depended on whether 
one agrees with the policies of the man in the job. This illustrates the 
difficulty of discussing the question in the abstract. He suggested that in 
cases of military operations, e.g. peacekeeping missions, it might be better 
for the Security Council—in the spirit if not according to the letter of 
Article 47(3) of the Charter—to entrust the command to someone other 
than the Secretary-General. If the operation and its conduct become con- 
troversial, the Secretary-General and the Secretariat would then not be- 
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come, as they did in 1960, the target of political criticism from the member 
states. 

Mr. Salo ENcEL noted that all seem to agree that there is no question 
of formally amending the Charter and that the expansion of the Secretary- 
General's role is a case of “subsequent practice”. The problem is whether 
the Secretary-General should continue in this fashion and/or whether the 
General Assembly and the Security Council shculd encourage him in this 
respect (“Let Dag do it”). For the Secretary-General to assume the role 
of “Guardian of the Charter” in case two organs fail to act may be 
natural, depending upon his personality, but this is a very risky role since 
he is bound to antagonize some members. 

Would Professor Gross’ proposed “substitute Secretary-General” diminish 
the risks? If this official is appointed by the Secretary-General himself— 
which is likely—would he be merely a convenient whipping boy or would 
the Secretary-General not be blamed in any case? 

Mr. Sugiyaman Yasusut suggested that the Office of the Secretary-General 
might be expanded and improved, thus saving the Secretary-General from 
dificult situations. He distinguished between power and authority, which 
the Secretary-General did not have, and persuasion, which he did have 
and through which he could exercise his influence. In controversial cases, 
he suggested that private initiatives were better than public ones. 

Mr. Rovine thought that accepting Mr. Gross’ suggestion that someone 
act in the Secretary-General’s place in dangerous situations would be a 
serious mistake because one would lose speed, efficiency, and moral au- 
thority. Taking risks was necessary because otherwise the Office would be 
less important. Indeed it would be less likely that there would be any 
interventions at any time if the role were not reserved to the Secretary- 
General. Mr. Barros reiterated that private initiatives by the Secretary- 
General are desirable and that public ones are if there is great power 
- consent; if not, such initiatives lead to confrontation and are destructive of 
the authority of the Secretary-General. 

RONALD J. BETTAUER 
Reporter 


BIAFRA, BENGAL, AND BEYOND: 
INTERNATIONAL RESPONSIBILITY AND GENOCIDAL CONFLICT 


(Jointly Sponsored with the United States 
Institute of Human Rignts) 


The roundtable convened at 8:30 p.m. April 27, 1972, Senator Edward 
M. Kennedy presiding. 
REMARKS BY SENATOR Epwarp M. KENNEDY 


We are here tonight to reflect on the subject of “Indochina, Biafra, Bengal 
and Beyond—International Responsibility and Genocidal Conflict,” The 
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vast scope of this subject makes our efforts here tonight difficult and surely 
they will be inconclusive. But the urgency of our agenda is apparent, not 
only because we meet under the specter of escalating violence in Indochina, 
but also because we meet in the aftermath of a deoade of conflict with a 
trend of more to come. 

Nothing symbolizes this more than the chain of ravaged populations which 
has stretched around the globe in recent years—and the simple fact that 
with each new link in the chain, the toll of human misery and death has 
seemed to outpace the ability of all concerned to meet the requirements of 
humanitarian relief, much less peace. All over the world, people were on 
the move. Refugees poured into the countryside of their homelands or 
across international borders in unparalleled numbers. Millions died. Mil- 
lions more suffered stunted lives and destroyed spirits because they were 
caught in the crunch of disasters. 

There were troubles in Cuba and the Congo, in China and South Asia, 
in Southern Africa and Indonesia, in Sudan and the Middle East, in Eastern 
Europe and elsewhere—man-made troubles producing a toll of human 
misery which staggers the imagination. There were also troubles in Nigeria 
and Biafra, where some 10 million people suffered famine and conflict in 
Africa’s first major encounter with civil war. Missionaries in their hospitals 
wept in frustration. Relief agencies were rebuffed in their efforts to help. 
Supplies piled up on an island off the coast, unable to be delivered. The 
press, the humanitarians, the decent opinion of mankind cried out in 
desperation. The war ended in Nigeria—but so did the lives of well over 
a million people—a good share of them children. 

And last year, we witnessed an even greater human tragedy. All other 
problems pale when compared with the intensity and magnitude of what 
happened in Bangladesh. In less than 300 days—from late March to mid- 
December—more people fled their homes and lands in East Bengal than 
the total number of refugees produced by the Indochina war. Some 10° 
million Bengali refugees crossed into India. Some 20,000,000 more were 
displaced within Bangladesh. Up to 3 million people lost their lives from 
famine and disease and man’s inhumanity to man. 

Today, triumph and tragedy are everywhere present in Bangladesh. You 
see triumph in the joy of a people relieved that a nightmare of fear and 
violence has come to an end, and in the hope of a people who have 
courageously won a victory for self-determination and democratic principle. 
You see tragedy in the massive devastation of the countryside, in the broken 
lives of destroyed families, in the eyes of maimed children, in the whitened 
skeletons of mass graves, and in the faces of those millions who must start 
life anew in the aftermath of a repression which created the most appalling 
tide of human misery in modern times. 

Why do you see such tragedy in Bangladesh? In part because in too 
many councils of government the issue of human suffering was put on the 
back-burners. In violation of simple humanitarian and legal obligations, 
America’s national leadership watched in silence. Our government’s policy 
defied understanding. 
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Finally, as the headlines of today’s newspapers remind us, the war in 
Indochina continues—a regional crisis of people builds. The bombing goes 
on. The violence escalates from both sides. More men and women and 
children become casualties or die. More thousands of refugees flee the 
battle, and their devastated villages and towns. Each new day of war means 
another day of suffering and death—in South Vietnam, Laos, Cambodia, and 
North Vietnam as well. 

Just how much suffering and death we really don't know. Despite the 
best efforts of the Judiciary Subcommittee on Refugees, and others, we still 
do not fully know the human costs of this tragic war. We were reminded 
of this just two days ago, when the summary of the so-called Kissinger 
Memorandum—“National Security Study Memorandum Number I1’—was 
published in the Washington Post. Under the sub-title of “Lesser Issues’ 
we find this paragraph: 


Every agency, except the Military Assistance Command in Vietnam 
and the Joint Chiets of Staff, agrees that the available data on war 
damage to the civilian population is inadequate. Using limited data 
which showed that 7 percent of the reporting hamlets were affected 
by friendly-caused war damages, C.I.A. concluded that even under 
the most generous interpretation of the available data . . . it must be 
admitted that the rural hamlets take a tremendous beating. 


This section of the Memorandum concludes that the impact of the war 
on the civilian population needs “further U.S. Government attention and 
analysis.” That was in 1969. But today, in 1972, the problems of war 
victims remain a “lesser issue” and have yet to receive the “attention and 
analysis” recommended in the Kissinger Memorandum. In fact, by every 
possible measure—budgets, rules of engagement, long term planning, and 
the official record of the present Administration—the issue of war victims 
in Indochina is given less priority today, than at any time since 1965. 

The world clearly faces massive “people problems”—humanitarian prob- 
lems—problems which must call forth a far greater response from all coun- 
tries, including our own. 

Thomas Paine said during the American Revolution, that the cause of 
America was the cause of mankind. I submit tonight that when millions of 
people are faced with suffering and famine and death, the cause of mankind 
is the cause of America. Shouldn’t our national leadership show more 
people concern and compassion in its dealings with the worldP Shouldn’t 
we be practicing a theory of great power concern, instead of great power 
games? Shouldn’t we be more sensitive to the genocidal consequences of 
modern weaponry? Shouldn’t we be doing more to lessen violence in the 
world, instead of fueling it from afar—as we did in South Asia and still do 
in Indochina? And shouldn’t we be leaders in creating an international 
humanitarian alliance—an alliance to more effectively ease the suffering 
and hopelessness of so much of our fellow man? 

The responsibility of our government is clear—and so is our responsibility 
as citizens. In stressing the need to get things done, a number of very 
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practical and immediate steps can be taken to remedy the low priority our 
government attaches to international humanitarian concerns. 

First, we must work for a forthright national policy of compassion for 
people—a humanitarian policy which is fully integrated into the overall 
conduct of our foreign relations. 

Secondly, we must work to establish a Bureau of Social and Humanitarian 
Services within the Department of State. The President, in consultation 
with the appropriate committees of Congress, should issue an Executive 
Order creating such a bureau, headed by an Assistant Secretary. The time 
is long overdue to raise the level of responsibility and encourage stronger 
national leadership in international humanitarian affairs. 

Thirdly, our country must learn from its experience in Indochina a lesson 
regarding the use and deployment of American military power. The time 
is long overdue for our nation, at the highest levels of government, to take 
stock of policies and attitudes which have contributed so heavily to the 
massive flow of refugees, the occurrence of civilian casualties, and the inex- 
cusably low priority attached to the care and protection of civilians in com- 
bat zones. The record of hearings and inquiry of the Subcommittee on 
Refugees has confirmed time and again, that the forced relocation of 
civilians, aerial bombardment, free fire zones, anti-personnel weapons, and 
all the other new technologies of war have had a devastating impact on the 
civilian population of Vietnam, Laos, and Cambodia. 

How can our President, at this stage of the war, so casually escalate an 
unlimited air war over Indochina? How long will we stand by while our 
military planners glibly talk of “saturation bombing’? And how much 
longer must we look in horror as the greatest military power in the world 
bombs, from 35,000 feet, the small nations of Indochina? There has been 
a vast gap between our government’s official policy of concern for the 
welfare of civilians, and the performance and effect of our forces in the © 
field. Rules of engagement simply cannot control indiscriminant and un- 
controllable weapons. Our nation must finally come to grips with this issue. 
We must finally come to recognize and understand the flagrant abuses of 
American power. 

The President should consider creating a permanent Military Practices 
Review Board, to advise the Joint Chiefs of Staff on standards and pro- 
cedures designed to keep American military policies and practices within 
the bounds of simple humanitarian and legal obligations, and to monitor the 
implementing of the rules of engagement governing American armed forces 
in active combat. The review board should be appointed by the President, 
in consultation with the appropriate committees of Congress. It should be 
composed of high level officials in government as well as recognized non- 
governmental experts on humanitarian problems and international law. And 
it should be attached to the National Security Council. Just a year ago, 
I submitted this proposal for comment to the President’s adviser on National 
Security Affairs, and to the Secretary of Defense. So far, no response has 


93 


been forthcoming to this proposal which many believe ought to command 
serious consideration by high level officials within the Executive Branch. 

Fourthly, our country must consider what more can be done to assist the 
war victims in Indochina in the immediate future and once the conflict ends. 
America bears a heavy responsibility in helping to restore the lives of the 
people of Indochina. We cannot wash our hands of their tragic plight—we 
cannot walk away from our humanitarian responsibilities—simply because 
the last American soldiers are returning home. The slogan of “Vietnamiza- 
tion” cannot obscure human needs in Indochina. It must not submerge a 
sense of national responsibility towards helping substantially to ameliorate 
the truly massive social and humanitarian problems caused by the war. 
Quite clearly, that ought to be done through multilateral means and 
organizations. 

Fifthly, we must build a permanent United Nations Emergency Service, 
to implement the General Assembly Resolution of last December which 
authorized the Secretary-General of the United Nations to create an Office 
of Disaster Relief headed by an Under-Secretary. 

Finally, our government must do more to help ensure the success of the 
Red Cross Conference opening in Geneva May 3. This second “Conference 
of Government Experts, on the Reaffirmation and Development of Interna- 
tional Humanitarian Law Applicable in Armed Conflicts” has an important 
task—to update the Geneva Conventions of 1949. It must not fail in this 
task. In reporting out protocols to the 1949 Conventions, I am hopeful the 
conference will include provisions for the more effective protection of civilian 
populations, despite the opposition of our own government. ï share the 
distress of many here tonight, over the multitude of excuses which the 
Administration is putting out to oppose, for example, legal controls over the 
use’ of napalm bombs and other incendiary weapons, which may affect 
civilian populations. The position of our government defies all reason. 
- Hopefully, our delegation to the Geneva meeting next month will be given 
more positive instructions. 

In this connection, and as a follow-up to the Geneva Conference, I would 
also recommend, that active consideration be given by our government and 
others to the convening of a separate conference on the Hague Conventions 
of 1907. The tremendous development of weaponry since World War I 
makes an updating of these conventions imperative. 

I firmly believe that the global people problems we face in 1972—and 
the kinds of new problems we can anticipate over the next several years— 
require a greater national concern on the part of all Americans. They re- 
quire new approaches by our government. They require new methods and 
new kinds of assistance by the international community. They require new 
and creative thinking on the part of all. And they must be recognized at 
long last as important, not lesser issues. Hopefully, the discussion tonight— 
and your deliberations over the next couple of days—will help define the 
scope of today’s humanitarian problems, and help determine alternatives 
open to the United States and other countries in better responding to the 
cries for peace and relief throughout the world, 
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REMARKS BY Gipon A. G. GOTTLIEB * 


Tonight we have heard the presentation of a coherent program for this 
nation’s humanitarian responsibilities. There are good reasons why hu- 
manitarian problems have ceased to be the prerogative of legal experts 
and philanthropists, why they have now acquired a dimension of political 
urgency. The first is the “five power world” concept, about which we 
have heard a great deal in the last year or two. Under this concept, 
balance of power policies sometimes require the United States to support 
regimes that perpetrate crimes and atrocities against their own popula- 
tions. These policies demand the subordination of humanitarian to polit- 
ical concerns. The difficulty with this approach is that humanitarian con- 
cerns are an imperative for the Administration if it is going to enjoy 
popular and congressional backing for the nation’s foreign policy. It is 
doubtful that a society like ours can permit the malignant neglect of 
refugees and war victims in Indochina and of civilian casualties in the 
Indian subcontinent without weakening the consensus required for the sta- 
bility of our world posture. The relationship between the world balance of 
power system and the humanitarian dimension of foreign policy is a 
problem of the first magnitude. 

The second factor is the weaponry we use in counterinsurgency con- 
flicts. We have a clear question: Is our high technology society willing 
to forego the use of antipersonnel weapons and weapons of large scale 
destruction against low technology adversaries? Shall we continue to 
fight our counterinsurgency wars with these weapons on grounds of econ- 
omy, on grounds of military necessity, or because they will save American 
livesP Is there not an inherent contradiction between such military policies 
and the need for domestic support for our armed forces? 

Moreover, if the principal object of counterinsurgency warfare is to 
secure the allegiance of civilian populations would it be so unwise to 
accept legal limitations on the types and use of weapons and military ` 
policies we can follow? Military practices and policies leading to large 
scale civilian casualties cannot maintain the national will to see even a 
limited war through. 

These factors transform the dimension and saliency of humanitarian 
problems, lifting them out of the legal backwaters in which they were 
permitted to rest for so long. 

As recently as two years ago, when members of this Society were ad- 
vocating a United Nations Emergency Assistance Service and a humani- 
tarian role for the United Nations in civil wars, the idea was ridiculed in 
the Department of State. No support came from the Administration. The 
idea received serious attention only after the Senate Subcommittee on 
Refugees made the program its own. Two years ago it was unthinkable 
that the United Nations could intervene in a civil war in a member state 
without its invitation. Now, in the Indian subcontinent, the United Nations 
is heavily engaged in extending massive relief assistance in a country 
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which is not a member of the Organization and which has seceded from a 
member state. The aid program to Bangladesh will probably be the largest 
U.N. aid program. That this remarkable change came about in two years, 
suggests that the world body now recognizes the need for new aid 
machinery and for a greater humanitarian role in all armed conflicts. 

In regard to the Red Cross Geneva Conference of Experts to which the 
Senator has referred, I wonder if no revision of the Geneva Conventions 
would be better than the kind of pseudo-humanitarian changes now being 
contemplated by the United States. Unless a revision of the Conventions 
includes significant and effective safeguards for civilian populations in 
armed conflicts and some reference to prohibited weapons and methods of 
warfare it may not be worthy of ratification. The United States now re- 
jects proposals to this effect advanced by the Netherlands, Mexico, and 
Sweden. This suggest that “the lesser problems” attitude which the 
Senator has focused upon and which infects Administration policies when 
it comes to deal with civilian causalties now pervades practically every 
aspect of policy making. 

In conclusion, it seems that compassion and humanity are indeed the 
missing link between the “five power world” concept and a foreign policy 
that a new generation of Americans can learn to trust. Caring for people 
is not only good morality it is also good politics. It is moreover the 
foundation of the international law of war and of its resistance to 
barbarism. 


Remarks BY Lours HENKIN ° 


I welcome you on behalf of one of the co-sponsors of this panel, the 
United States Institute of Human Rights. We hope to see many of you 
at future panels, and at the annual meetings of the Institute which we expect 

to associate with those of the Society in the future. | 
' It may help to define the scope of the subject for discussion by focusing 
on a small piece of it—manifestations of genocide in civil war. For the 
lawyer one aspect of the problem is clear; genocide is illegal. Almost all 
states—though, unhappily, not the United States—have ratified the Geno- 
cide Convention, and one may hope that the United States will also adhere 
to it soon. Many states have also ratified the Convention on the Elimina- 
tion of All Forms of Racial Discrimination which surely forbids genocide 
as well as far-less-grave assaults and discriminations. By now genocide may 
even be a violation of customary international law. 

But while genocide is illegal, civil war it not. That, we must recognize, 
is at the heart of our problem. Civil war is not illegal under international 
law; secession is not illegal under international law; neither, I must conclude, 
is the suppression of secession. Despite developments in the concept of 
self-determination, it is not yet accepted, and is not likely to be accepted 
soon, that any part of a state has the right to break away, and that it is 
unlawful for the “parent” state to seek to prevent it, even by force. 
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That the international system has been unable to prevent or regulate 

civil war is one major “given” of our problem. A second, at least a terrible 
footnote to it, is that in our time civil war, like international war, tends to 
be total war. A third aspect, which brings us to our subject, is that by 
conspiracy of geography, history, and politics, civil wars are often ethnic 
wars and therefore literally genocidal on both sides, 
- Hence our terrible problem. Solutions, even palliatives, are not easy to 
come by. I do not see how the international system we have can prevent 
or regulate civil wars; the task is surely no easier when a civil war is an 
ethnic war. What we can hope to do as regards civil war generally is to 
introduce and establish by law elements of moderation, of proportionality, 
of humanitarianism. But again, achieving even that apparently becomes 
less likely when a civil war is an ethnic war as in the cases mentioned in the 
title of our discussion. 

If the international legal system does not promise much help, what can 
be done? One can attempt intercession. International organizations and 
officials, particular governments and national Jeaders, and non-governmental 
organizations dedicated to human rights can attempt to persuade one or 
both sides in a civil war to exercise restraint and tb receive observers to 
prevent excesses. 

Other remedies have been suggested. One is foreign intervention. I do 
not wish to enter here into a discussion of the legality of the Indian military 
intervention in Bangladesh, or of other assistance to one side or the other 
in Nigeria-Biafra. These cases, and others, invited interventions and raised 
the issue whether, especially when a civil war becomes genocidal, foreign 
intervention by any means becomes permissible, perhaps even desirable. 

In my view, foreign military intervention—that is, unilateral national inter- 
vention—is probably illegal. (In cases such as Biafra and Bangladesh, 
where foreign military intervention would help secession, the use of force 
is against the territorial integrity of the “parent” state, in literal violation of - 
Article 2(4) of the U.N. Charter.) And, I think, it ought to be illegal, for 
though it is often irresistible, the international legal system ought not ap- 
prove it in principle. A humanitarian reason for military intervention is 
too easy to fabricate. In fact, often it would not be a complete fabrication, 
for there is usually some government with some nationals, some property, 
or some something else at stake which it believes it ought to defend. The 
United States, for example, made a few humanitarian noises in 1965 before 
going into the Dominican Republic. Every case of intervention I can think 
of, in fact, was justified on some kind of humanitarian grounds, not all of 
them wholly false. 

The most appealing remedy is multilateral intervention, which I dis- 
tinguish sharply from unilateral national intervention. Lawyers can readily 
support some Security Council action to prevent genocide in civil conflicts 
whether because it threatens the peace or because it violates the human 
rights provision of the Charter. But, as the cases we have been talking 
about indicate, it is not possible in civil wars to isolate and act only upon 
genocide and other human rights violations. Indeed, usually the inter- 
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national community can not act at all, because of the national and inter- 
national politics that dominate each civil war situation. 

What we need, I conclude, is a multiple program, a combination of 
efforts. These must include long-term attempts to anticipate and prevent 
ethnic wars. In our day, for one instance, we have attempted to deal with 
ethnic conflict in Cyprus by a strange political patchwork. Would it not 
have been more effective had there been, much earlier, some long-range 
program to eradicate or at least ameliorate the racial controversy? 

Another kind of long-term approach to our problem is through building 
respect for human rights generally. Observance of human rights, and the 
elimination of ethnic discrimination in particular, would make ethnic civil 
wars less likely. Compare, for a terrible contemporary example, Northern 
Ireland, where discrimination and other human right violations have brought 
a state of near civil war. 

Despite the best efforts, civil wars will happen, and many of them will 
be ethnic. The political and the ethnic geographies of the world are fre- 
quently at odds. A look at the map of Africa, for example, shows many 
places where tribal war can develop and where it might be necessary to 
have the crash human rights programs mentioned here tonight. But even 
such programs often require political intervention, and political answers to 
human rights problems are precisely the ones that are usually unacceptable. 

In sum, I believe, it is necessary to prepare human rights machinery to 
prevent genocide and lesser ethnic assaults. But we have to prepare for 
the effective protection.of human rights on the political level as well. This 
means that we have to establish United Nations and regional human rights 
machinery on a non-political basis. We must depoliticize the process for 
safeguarding human rights so that if the Human Rights Commission or the 
Economic and Social Council speaks on a human rights issue, it will not be 
caught up in the politics of the moment, whether Arab-Israel, Russian-West, 
. orother. Unless we build up long-term programs to anticipate and prevent 
hot political issues which might erupt into civil war and until human rights 
institutions are insulated as far as possible from international politics, we 
will continue to need the kind of programs that Senator Kennedy and 
Professor Gottlieb have outlined. 


REMARKS BY NEm SHEEHAN * 


Being a journalist, Pll start off with an anecdote. Last year, in the course 
of researching an essay on war crimes, I called the State Department officer 
who is chiefly responsible for Cambodia. I asked him what the current 
ratio was of civilian war casualties in Cambodia: how many civilian war 
casualties, dead and wounded, are we causing with our bombing or with 
the weaponry we have supplied to the Cambodian and South Vietnamese 
armed forces? He said he didn’t have any such statistics. 

I said, “Why not?” 

He said, “Well, the Cambodians don’t really keep statistics, you know, 
and they haven't given us any.” 
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So I said, “Weve got a lot of people in Cambodia. Why havent you 
tried to find out what sort of impact we're having on the civilians?” 

“Oh, our people had other things to do.” 

“You've still got a lot; coulén’t they ask questions?” 

He said, “We have other fish to fry.” 

I daresay if you were to ask a very senior official of the Executive Branch 
of our government tonight if an estimate has been made as to how many 
civilians will be killed in Indochina over the next year as the result of a 
decision by this country to continue to wage war there, he would have to 
tell you that no such estimate exists. The estimate doesn’t exist simply 
because it is unpleasant to make such an estimate. Of course, it is un- 
pleasant and that is one of the reasons why it is avoided. But the chief 
reason is because humanitarian considerations—the fate of the civilians, 
of the women, the children, ard unarmed men—is simply not an important 
consideration to the U.S. Government in the use of its military force in 
Indochina or elsewhere in the Asian underdeveloped world. What struck 
me most about the answer of that State Department officer was the fact that 
given his world, given the considerations that took up his time, what 
happened to the Cambodians really didn’t matter. What was important 
was how well he and other J.S. officials could use the Cambodians for 
American foreign policy purposes. 

This country now uses its military force in a climate which lacks any real 
moral or humanitarian considerations. Part of the reason for this attitude, 
I think, is that modern military technology has given rise to the problem of 
social.and cultural genocide. It has made social and cultural genocide, 
which we've been watching in Vietnam over the past few years, a convenient 
way for the great powers to wage war in the smaller countries of this 
world. Prof. Samuel Huntington of Harvard has even coined a term for 
it in Vietnam—*“forced urbanization.” 

What it amounts to is not the slaughter of a people to destroy them as a - 
people, but rather the destruction of their society, the destruction of their 
culture, to break their will and make them behave in a fashion that the 
leaders of the great power invclved want. We have seen it happen, as far 
as the United States is concerned, because this country happens to be the 
modern great power which is now actively engaging in war in the under- 
developed world. I suspect if the Soviet Union were to undertake war in 
a country like Vietnam, we wculd see the same thing. 

The growth of modern military technology, the ability to wage war by 
remote control, particularly the ability to wage air war by remote control, 
not only has made it conveniert to rely upon this weapon—you don’t have 
to explain casualties among your own soldiers to your own people—but 
also has isolated the decision-maker from the human consequences of his 
acts. If you look at those very clean buildings in Thailand that house the 
computers which take the reac-outs from sensors along the Ho Chi Minh 
Trail, you will see that the entire atmosphere in which war is conducted 
is very hygienic, quite comfortable. The pilots who man the planes take 
showers in the morning; they eat very well; they fly high over the battle- 
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field. The effects of what they drop are, in fact, quite beautiful to watch. 
(If you’ve ever been on a bombing raid and watched napalm or bombs 
burst, they look quite beautiful from the air. It’s all quite thrilling. ) 

The decision-maker back in Washington has no way of sensing, no way 
of imagining, what he is doing to those other human beings on the ground, 
This, too, has protected the growth of modern technology. It has also 
insulated the population of the country of the great power. The U.S. 
public, for instance, is very little aware of the extent of the destruction 
that has been wreaked on Indochina by our government through the use 
of remote control weaponry. The reason is that the damage is simply 
beyond the imagination of the average American citizen. He cannot con- 
ceive of what it is like to be bombed; therefore, he cannot conceive of the 
suffering his country is wreaking upon the smaller countries of the world 
through its technology. He cannot comprehend, that his country is waging 
war with a freedom to kill and to maim—with a barbarism, if you will—that 
is quite on a level with Genghis Khan and the Assyrian monarchs. 

We have seen a number of examples of this in Indochina. In 1969 this 
government reduced northern Laos through systematic destruction from 
the air. For the first time, even the classified military documents spoke of 
directly attacking what was called “the population resource” to deprive the 
enemy of manpower and a social base. In other words, a society was 
deliberately and systematically destroyed from the air. We have seen that 
kind of desolation worked in Cambodia. We have recently seen the use of 
mass destruction weapons like the B-52’s in areas adjacent to populated 
areas in North Vietnam. The civilian population has not yet been targeted 
in the recently begun series of raids, but I submit that one of the psycho- 
logical messages that the government may have been trying to pass with 
the use of this mass destruction weapon is that if the North Vietnamese— 
that is, if one of the lesser countries of the world—does not give way to the 
will of one of the great powers, this mass destruction weapon may be turned 
loose on its population. We have seen the same kind of thing occur in 
Bengal and in Indonesia in 1966 and 1967. The 1960s, in fact, have seen 
some of the more monumental massacres of human history. 

If the laws of war are to become effective in the sense that they mitigate 
the violence of war in the modern period, some way has to be found to 
bring the military technology of the great powers under control and to 
protect the small countries of the world from the consequences of the use 
of that technology. At the present time, the laws of land warfare are struc- 
tured in favor of the great power, even though I personally feel this country 
is probably violating them in Vietnam. If you look at the Geneva and the 
Hague Conventions, they are drawn up from the point of view of the 
advantage, of the convenience, of the great power. For instance, it is legal 
to shoot armed men who are not in uniform; that takes care of having to 
deal with guerrillas with any sort of humanitarian consideration. It is a 
convenience, if you will, to the general of the great power. It creates a 
climate in which he can always find a lawyer who will tell him that it is 
legal for him to do what he wants to do regardless of the humanitarian con- 
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sequences. The imagination of man is such that lawyers, or journalists, or 
whoever you will can always find a way to do what they want to do if there 
is no penalty involved. 

Modern military technology, really has changed the methods by which 
great powers are now conducting wars that affect the smaller countries of 
the world. The great power is now destroying on a scale that was un- 
imaginable to the men who fought in the Philippines at the turn of the 
century. The great power is moving more and more in a direction in which 
fewer and fewer humanitarian considerations will be applied to the conduct 
of war. And this is because more and more remote control technology is 
being developed. If you take a look at a number of the speeches by our 
senior generals nowadays, many of them talk about the “automated battle- 
field.” What they are talking about is using computers to destroy human 
beings at a distance at which they will have no sense of the consequences 
of their acts. ‘They will be quite isolated from their decisions. It is quite 
clear that the small powers will have no way to obtain the computers and 
the automated sensors and the bombers which would permit them to re- 
taliate in kind. No one can conceive of the Vietnamese bombing Washing- 
ton tonight. It’s as simple as that. 


Remarks BY Car E. TAYLOR ® 


Perhaps the best way for me to start my comments is to give a series of 
personal anecdotes, not so much to establish my personal credentials as to 
build a background for three main points. 

I was born and grew up in India, and have spent half of my life in 
developing countries. My father was a medical missionary in the Himalayan 
Terai. My boyhood was spent in tents as we moved at weekly intervals 
from jungle village to jungle village. There is one dramatic difference be- 
tween my father’s experiences and my own efforts to improve rural health ` 
in developing countries. My father had to hammer away on the mud walls 
of villages trying to start change against tremendous apathy and the tradi- 
tional resistance which had become synonymous with village life. My own 
experience now is that in village communities around the world experts 
cannot keep up with the demands and the pace of change. The revolution 
of rising expectation is real and rural people are moving out in front, de- 
manding a better way of life, and all that the experts can do is to try to 
influence the direction of change and make the process as minimally trau- 
matic as possible. 

That relief activities can be profitably combined with long-term efforts 
to build health programs has become increasingly evident to me from my 
experiences in India. My work as a doctor in mission hospitals started a 
few months before India’s Independence in August 1947. Then came the 
phenomenal agony of the partition of Pakistan and India. The day after 
the fighting broke out I organized a relief team. For the next three months 
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as the mass migration of about eight million people moved both ways across 
the Punjab, our teams under the Christian Relief Committee were called 
in wherever the disasters were greatest. Our first task was at Balloki south 
of Lahore where over 500,000 Hindu and Sikh refugees were backed up 
where a bridge had been washed out by a flood. We estimated cholera 
deaths by stationing men along the banks to count the rate at which bodies 
were thrown into the river. Within ten days the epidemic was essentially 
under control. This was followed during the next three months by smallpox 
epidemics and severe outbreaks of malaria, pneumonia, and dysentery.. 

Our team had to pick up survivors after gangs attacked trains carrying 
up to 30,000 people crammed not only inside of, but also tied to the top, 
bottom, and sides of railway cars so as to form a living human shell. The 
killing was so massive that we operated day and night for three days. One 
child I picked up had ten sword cuts across its head where someone in a 
maniacal rage had been unable to stop slashing. Women bled to death 
because their breasts were cut off. The big difference between the fighting 
in 1947 and the present Bangladesh experience was that then two civilian 
populations were killing each other using ancient weapons; in Bangladesh 
the more efficient and massive killing was one-sided butchery using modern 
American and Chinese military equipment. 

In developing the Department of Community Medicine at the Ludhiana 
Christian Medical College in the Punjab, I saw how quickly such a popula- 
tion at life’s survival fringe can rehabilitate itself. Working with medical 
students in long-term programs to change village health I gained insights 
which led to a deep feeling of optimism about the future of the rural areas 
of developing countries. The Harvard School of Public Health then asked 
me to develop a program for professors of community medicine from all 
over the world; and twelve years ago at Johns Hopkins we started the first 
Department of International Health anywhere in the world. An early as- 
. signment was to develop the Department of Community Health at the Uni- 
versity of Lagos Medical School. Hopkins staff started the department and 
after five years turned it over to Nigerians to run. We were there through 
the whole Biafra experience and my main memory is how little the rest of 
Nigeria was bothered by the agony in the East. 

Our main research efforts in the last ten years have been at the 
Narangwal Rural Health Research Center in the Punjab, working out a 
comprehensive approach to integrate maternal and child health care with 
family planning. In the present surge of anti-American feeling in India, 
many American research projects have been closed down. Our Center has, 
however, gained new sponsorship by the Indian Council of Medical Re- 
search because they want to implement the Narangwal approach in other 
states of India. Our Center has also studied cholera, hepatitis, virus dis- 
eases, malnutrition, leprosy, etc. in collaboration with Indian scientists. 
Our teams were in Bengali refugee camps from the beginning, teaching 
volunteers how to use the new method of oral rehydration that had been 
worked out by the Cholera Research Laboratory in Dacca and our group 
in Calcutta. We now have three doctors in Dacca working at the Cholera 
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Lab and hope to move most of our activities from Calcutta to Dacca. In 
January, we reported the smallpox outbreak at the Salt Lake Camp in Cal- 
cutta as several hundred thousand refugees were starting back to Bangla- 
desh. A vaccination program was then mobilized, but the thousands of 
cases that are now occurring represent a natural sequeal of war. Cholera 
will also spread and be a threat to other countries. 

Now I have three main points to emphasize. 

(1). The need to respond to disasters with scientifically based programs. 
With all of the humanitarian goodwill that Americans are noted for, we have 
a propensity for responding more with emotion than sound practical work 
to relief opportunities. I know of no condition under which waste occurrs 
on so massive a scale as during a relief operation. There is a surge of 
sympathy which results in a flood of relief supplies. In addition to the 
obvious opportunities for gross waste through spoilage and deterioration, 
the worst problem is that the wrong things are sent and distribution goes 
to the wrong people. We have a tendency to use up expensive transporta- 
tion facilities in shipping whatever happens to be on hand without careful 
planning for what really needs to be done. Rational and fair distribution 
at such a time is the most important ingredient of relief. One of the best 
things that happened after the massive cyclone in Bangladesh was that 
American doctors from the Cholera Research Lab, who were familiar with 
the country, did a rapid survey. This showed that the emergency hospitals 
that were on the way were totally unnecessary, since the cyclone had killed 
rather than wounded. As a result, many thousands of dollars were diverted 
to more necessary supplies. As the world gets progressively more crowded 
with massive population growth, we can expect more and more disasters 
because there are bound to be increaeasing tension and more people living 
in fringe survival conditions. We must set up mechanisms to channel our 
relief efforts in rational and constructive ways based on technically souna 
local surveys. 

(2) Relief for disasters should provide a base for building a new way 
of life. We must learn to take advantage of disasters and not just carry 
rehabilitation back to where conditions were before. We can lay founda- 
tions for future progress. The Communists have always said that you need 
a revolution in order to start over. We should at least learn how to take 
advantage of the spontaneous cataclysms that wipe away the old and learn 
how to build a new order. These are times when a scientific approach can 
capitalize on natural forces. It has been a common practice for years for 
epidemiologist and health administrators to use a well publicized epidemic 
to gain popular support for measures that would otherwise not be funded, 
such as a city water supply. Particularly in Bangladesh now, if we were to 
mobilize massive assistance in health planning to build a whole new ap- 
proach to the integration of health and family planning, we could make far 
more progress quickly than if we wait until things settle down. 

(3) International health specialists, administrators, legislators, and politi- 
cians must learn to work together and not compete. Traditionally in inter- 
national health we have considered politics and legal and administrative 
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constraints as our greatest blocks. Especially in meeting disasters, we must 
learn how to work together. Health has long been known to be one of the 
major resources for producing peaceful change in conditions of great need. 
A massive relief effort in Bangladesh could help particularly in producing 
a stable and progressive government. We face a very specific choice in 
Bangladesh. Either we give massive support to Mujib so that he can lead 
his country through the present crisis, or there will be massive chaos on a 
scale that has seldom been equalled. The Maoist Naxalites have long been 
actively stirring rebellion in Indian Bengal. They are very quickly going to 
be able to capitalize on chaos in Bangladesh to produce an autonomous 
revolution that will have the potential of fomenting chronically ulcerating 
war in the whole eastern part of the Indian subcontinent. If we choose the 
latter course as our international policy, as we have been known to do in 
other situations of confrontation with communism, it would perhaps be 
better to hope that the Maoist Communists just quietly take over now rather 
than trying to help out after chronic warfare has developed. It must be 
evident that a massive relief effort now is a political preventive measure 
very similar to the immunization campaigns that we should be carrying out 
in Bangladesh for smallpox and cholera. We in international health would 
like to be part of this preventive program. 


REMARKS BY BEVERLY May CARL * 


It is only natural and only human for most of us to see a picture on the 
cover of Life magazine of a starving Biafran child and be very upset. Two 
days later, we have forgotten about it. How many of the people in this 
room have thought about the people in Bangladesh within the last week? 
It just is human to say, “Oh, isn’t that terrible!” and then to put it out of 
your mind. 

The need for a major reform in the world’s disaster relief structures is 
essential. I would like to focus on some of the serious problems encoun- 
tered in running a disaster relief program, based on my two years experience 
working on the Biafra relief program for the Agency for International 
Development. 

Assuming the world community does want to do something, what struc- 
tures are there that can act promptly, efficiently, and properly in the situa- 
tionP At present there is very little in the way of effective organization 
for this purpose. In the case of Biafra, the burden was thrown on AID. 

AID was established for the purpose of long-range economic development 
and planning. All of its regulations and prescriptions were drawn with this 
goal in mind. We did have a disaster relief co-ordinator, whose office was 
primarily shaped toward handling short, quick, one-shot disaster relief: you 
have an earthquake in country X, you ship off some medicine, food and 
blankets, and sixty days later you are home. We were not set up to handle 
the kind of disasters that occurred in Biafra and Bangladesh. 

When we started working on the Nigeria-Biafra program, we ran into 
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unbelievable legislative and regulatory obstacles. Example: procurement 
restrictions. A perfectly reasonable prescription from the standpoint of 
those who wanted to protect the U.S. balance of payments position created 
absolutely intolerable barriers in trying to operate a relief program. As an 
illustration, suppose there is an American-made truck in Lagos, Nigeria. 
Can AID procure that truck to send down to the war zone in Biafra? 
Answer: no! The law says that AID cannot buy foreign vehicles without 
special waivers. Even though this is an American-made truck, because it 
is already in Nigeria it does not have “an American source” and “an Amer- 
ican origin.” 

Another illustration: we needed ten thousand hurricane lamps because all 
the electricity was out in the war zone. There were hurrican lamps in the 
United States, right down at Sears Roebuck, but they were not American- 
made because no American manufacturer makes hurricane lamps. We did 
manage to get around these procurement prescriptions, but every time it 
meant a formal legal waiver that had to go all the way up to the Assistant 
Secretary for his clearance. I am talking about nit-picky problems, but ten 
to thirty of these in a week add up to a serious problem in running an emer- 
gency disaster relief program. 

We wanted to send doctors to Nigeria. We were getting them from the 
communicable disease center in Atlanta and they were doing an excellent 
job in running a systematic relief program. But they were only going for 
59 days. We kept screaming why can’t we get them for six months? The 
answer was that there is a provision in the Selective Service law that says, 
if a doctor is working for the Public Health Division in lieu of military 
service, he can only be lent out to certain other agencies. One of the 
agencies intentionally excluded by Congress was AID. The reason we were 
able to get them to Nigeria at all was that law was being interpreted ‘as 
reading that they could be lent to us for 59 days because if it is less than 
60 days, it is just temporary and, therefore, we're really not violating the law! 

These are the kinds of problems we ran into. These laws are still on the 
books; the restrictive legislative regulations in AID still exist. This is not 
the fault of AID; it is not the fault of Congress; it is not the fault of anyone. 
It exists because, frankly, no one today has sat down and thought through 
the kinds of administrative and legal structures we need to operate an 
efficient disaster relief organization. I had a letter recently from the present 
co-ordinator of the AID relief program in which he said that we still need 
legislative authority to permit us to deal with emergency disaster relief 
under guidelines expressly designed for foreign disaster relief, not for long- 
term economic development programs. 

I would like to add one point. We have heard talk tonight about de- 
politicizing foreign disaster relief. In one sense that is a correct statement; 
in another, it is naive. If we are going to create an international structure 
to deal with aid, we need at the top the most political, clever, tactful 
diplomat that can be found. Most of the serious problems are political 
problems—-they are at the top of the pyramid. We were never able to 
work out an agreement on the airlift in Biafra. Why? There were no 
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technical problems, they were political. To think you can depoliticize 
disaster relief, at least in terms of man-made disasters (perhaps you may 
be able to in the case of a natural disaster such as an earthquake), ignores 
the real world; you do need the finest, most subtle, and clever, political 
minds existing in the world community. 

Beneath this top level, you need hardboiled administrators. You need 
procurement specialists who know where to get airplanes, what is the best 
source of this and that. The kind of hard, cool, calculated thinking that, 
as Mr. Sheehan described, we have put into our computers for conducting 
war, is exactly what we need in structuring an effective international relief 
agency. 

The CHARMAN then opened the discussion to questions from the audience. 

Asked for his opinion on possibilities of minimizing conflict and maximiz- 
ing co-operation between the proposed U.N. Emergency Assistance Service 
and the International Committee of the Red Cross, Mr. GOTTLIEB considered 
this a somewhat academic issue. The U.N. operation in Bangladesh seems 
to be having no problems in collaborating with the Red Cross. Where the 
Red Cross has been allowed in, it generally has operated under a limited 
mandate. Its wider mandate in Nigeria was unusual and was made pos- 
sible by large U.S. contributions to the Red Cross relief efforts. 

The ICRC, he explained, is a very small operation and is not international 
in character: it is composed entirely of Swiss citizens—indeed, until a few 
years ago, only citizens of the Canton of Geneva were eligible. Primarily 
because of its Western flavor, the ICRC has not been welcome in some 
Third World countries. In the past, there has been no ICRC-U.N. conflict 
because the receiving government has determined which organization it 
would rather work with. 

The ICRC-U.N. efforts could be harmonized through an emergency as- 
sistance board or some like machinery, which would bring together not 
~ only the numerous agencies in the U.N. family but the Red Gross as well. 
The administrative problem could be resolved without great difficulty. 
Mr. Gorrims observed that the position of the Red Cross itself has evolved. 
While in the past, it often devoted efforts to stopping U.N. participation in 
humanitarian enterprises, it has come to understand that its own efforts 
and those of the United Nations are entirely complementary and not 
competitive. 

_ To a comment concerning the paramilitary nature of some AID programs, 

especially in Thailand, Sen. Kennepy responded that he was not so familiar 
with the Thai situation but that his Subcommittee on Refugees in review- 
ing expenditures in Laos recently found that in some humanitarian cate- 
gories at least 50% of all AID money was being spent in support of para- 
military and even regular military personnel. This was clearly contrary to 
the letter and spirit of the law; by AID’s own admission. 

The question was asked whether recent military developments have had 
such impact on customary humanitarian law that, by their very nature, 
many new technological weapons violate one of the fundamental rules of 
the law of war, i.e. discriminating between innocent parties and belliger- 
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ents. Has the Senate expressed any interest in curbing the development of 
weapons that seem to violate basic humanitarian principles? 

Sen. Kennepy observed that, on the basis of committee hearings and in- 
vestigations, it was estimated that since 1965 well over half of the refugees 
in Indochina have been created by the air war. This has been reaffirmed 
by AID surveys, particularly in Laos where the increase in refugees is di- 
rectly related to aerial bombardment. While it is difficult to come up with 
completely accurate figures, it was generally concluded that at some point 
in the war up to 75% of civilian war casualties resulted from American- 
initiated weaponry. 

To the question whether kinds of weaponry could be restricted through 
Senate authorization or appropriation, Sen. Kennepy observed that prob- 
ably there had been too little interest in reviewing the defense budget from 
this point of view. Most efforts have concentrated on reducing the amount 
of resources devoted to the space shuttle, new aircraft carriers, etc., and 
redirecting those resources to meet human needs in this country and 
throughout the world. He felt that the idea of providing some restrictions 
on types of weaponry by legislative action was a constructive suggestion. 

Asked to comment further on the impact of weaponry, Mr. SHEEHAN 
pointed out that to address the question of how technology affects the lack 
of restraint in the way the United States is conducting the war in Vietnam, 
it is necessary to look at what has happened to the laws of war. They 
have remained relatively static, while there have been quantum jumps in 
military technology and in the ability to apply force through remote con- 
trol. The B-52 bomber carries over a hundred 500-pound bombs. That 
was beyond the imagination of any air general or air marshal in World War 
H, even those who conceived the patterns of strategic bombing used to 
wipe out Munich and other German cities. The ability to apply force has 
far outstripped, and is continuing to outstrip, the ability to control or limit 
the ways in which force is used. 

Little attention has been given this issue because there has been little 
conception of its impact. The same little old ladies who carry on crusades 
for sane treatment of dogs are investing in IBM which is helping to fry 
Vietnamese. Society as a whole is not coming to grips with the reality of 
what it is doing to other people. The same would be true if the Soviet 
Union or any other major power were to engage in a majar conflict. To 
restore any efficacy to the laws of war, lawyers and international legal 
scholars will have to come to grips with the problems of technologically 
intensive warfare. 

Referring to genocide, Mr. SHEEHAN explained that he had not been 
using the term in the sense of the systematic elimination of people. Under 
that simple definition, an American general could deny that we are com- 
mitting social and cultural genocide in Vietnam. But we are destroying 
enough of their society, and their cultural patterns, so that they become 
subservient to the wishes of the great power. 

Sen. Kennepy was asked what the American people could do to influ- 
ence the relief of the black people of South Africa and the importation of 
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Rhodesian minerals into the United States. In reply, the Senator stressed 
the need for national leadership. He drew attention to the recent $48 mil- 
lion loan to promote commercial tourism in South Africa and the Adminis- 
tration’s silence during the debate on extending the sugar quota to that 
country. The business community was not feeling any pressure, nor get- 
ting any leadership from the Administration. If someone within the Ad- 
ministration were to bring the business community together, we might be 
able to make some progress. Moreover, for the United States to open its 
markets for Rhodesian chrome, at a time when the British had teams in 
Rhodesia investigating a possible settlement, was outrageous. It not only 
clearly violated U.N. decisions but was extremely counterproductive. Sen. 
KENNEDY concluded that although legislative action is not going to bring 
about the kind of change we would like to see, there are some very specific 
kinds of action that can be taken. But, they will not be taken without 
strong, concerned national leadership. 

The next questioner asked whether the emergence of Bangladesh has 
had a significant impact on international law. Has it created a new norm 
in regard to the principle of self-determination? Mr. Gorrries replied that 
the issue of self-determination has been, and probably will remain, in- 
soluble. In international law, there is no agreement as to who is entitled 
to self-determination. Established states now have a stake in keeping the 
right of self-determination locked in. In his opinion, the norm creating 
potential in Bangladesh is more likely to be in the area of human rights. 
Where the minimum human rights of a people within a nation are violated, 
the illegitimacy of the ruler becomes so flagrant that the government itself 
becomes an outlaw and foreign intervention may be warranted. 

In reply to a question whether there have been any concrete proposals 
for providing the urgently needed relief for the South Asian subcontinent, 
Miss Cart mentioned several. The AID Administrator has just accepted 
a series of recommendations for changes from his disaster relief office. 
One would provide the necessary legislative and regulatory authority: to 
whatever agency is ultimately designated to administer these programs. 

Dr. TAYLOR remarked that the Deputy AID Administrator was taking the 
first serious look at what the United States could do to help Bangladesh. 
He regretted it had taken so long to respond to such an obvious need. One 
lesson we have to learn from this experience is that we must set up ma- 
chinery so that we can respond more promptly and more scientifically. 

Sen. Kennepy added that of the $200,000,000 appropriated for fiscal year 
1972, tragically little has actually been expended and wp to very recently 
none of it in Bangladesh. He was convinced that Congress would appro- 
priate significant funds, if the need were spelled out. But when his com- 
mittee sought to learn from the Administration how much was going to be 
needed in Bangladesh, they were unable to give any kind of plan or pro- 
gram. 

The Senator observed that it was truly distressing how numb the United 
States and so many Americans had become to humanitarian problems. It 
is difficult to get many of them aroused about the extraordinary humani- 
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tarian needs that exist around the world. He drew attention to the efforts 
in the Senate last year to cut U.S. contributions to such U.N, agencies as 
UNICEF and UNESCO which were carrying on some of the finest humani- 
tarian efforts the world has ever known. 

Our first priority should be not the five and half billion dollars we spend 
every year on military aid but the humanitarian programs to which we 
ought to contribute billions of dollars. The real challenge that we face, 
Sen. Kennepy concluded, is to make an impact on the American people so 
that they will be receptive to expanding, rather than contracting, these hu- 
manitarian programs. 


CAROL Per LEE PLUMB 
Reporter 


COMPARATIVE APPROACHES TO NEGOTIATIONS WITH 
THE PEOPLES REPUBLIC OF CHINA 


The roundtable convened at 9:15 a.m. April 28, 1972, Kenneth T. Young ° 
presiding. The Caamman observed that the United States was in a new 
phase of relations with the People’s Republic of China in the United Na- 
tions, and in commercial and diplomatic relations. However, normal rela- 
tions do not exist between the United States and the non-Communist na- 
tions of Asia on the one hand and the People’s Republic of China on the 
other. The roundtable would discuss the various legal aspects and re- 
gional relationships which present a serious challenge to the United States, 
China, and other nations of East Asia, with an emphasis upon the value of 
comparative approaches to these problems. 


REMARKS BY RALPH CriouGH ** 


Mr. Croucu set forth a number of principles and approaches to negotia- 
tions with the People’s Republic of China. He stated that U.S. negotia- 
tors should distinguish among three types of meetings: (a) where the par- 
ties talk to the public rather than carry on substantive negotiations, e.g., at 
Panmunjom; (b) where the content of the talks is kept confidential but the 
parties talk for the record, e.g., most of the meetings at Geneva and War- 
saw; (c) where both sides seriously seek an agreement, e.g., the negotia- 
tions leading to the agreed announcement on the return of civilians of both 
sides of September 1955 and those leading to the Shanghai Communique 
of February 1972. This type of meeting is the only true negotiation. 

He then offered the following advice and caveats to future U.S. negotia- 
tors: 

1, A judgment should be made initially as to whether the Chinese intend 
real negotiations or simply wish to use negotiations as a propaganda forum, 
unlikely to lead to agreement. 
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2. The United States must enter into negotiations with a clear idea of 
objectives and of the price it is willing to pay to achieve them. He cau- 
tioned that it is easy to lose sight of the objective. Agreement for the sake 
of agreement often then becomes the only real purpose of further negotia- 
tion. 

3. Patience is an absolute necessity. 

4, Negotiators must leave scope for bargaining. Often we start out too 
close to what we intend as our final position, because the informed public 
in this country raises objections to the U.S. Government’s making proposals 
which the other side seems unlikely to accept. 

5. We should not rely too heavily on the personalities of our negotiators 
to influence the’ position of the other side. 

6. The negotiators should be prepared for abusive and insulting language 
from their Chinese counterparts in meetings of types (a) and (b) above. 

7. They should be prepared for the other side to attach different mean- 
ings to words than we do, e.g., “compromise,” which an American negotia- 
tor regards as essential in reaching agreement evokes a hostile reaction if 
applied to something the Chinese regard as a matter of principle. 

8. Both parties must hold strictly to the terms of reference established at 
the outset. If negotiations are to be kept private, there must be no leaks to 
the press. 

9. American negotiators must bargain hard on minor details—both on 
agendas and on drafts, since interpretations can importantly affect later 
negotiation on substantive issues. 

10, They should be wary of “agreements in principle” which may lead 
them into going further than they planned. 

11. Tacit understandings or ambiguities may sometimes be useful but 
carry a risk of later misunderstanding with the People’s Republic of China 
and of putting a strain on the credibility of the U.S. Government in this 
country. (However, the speaker recognized that ambiguity regarding 
Taiwan's future in the Shanghai Communique was necessary. ) 

12. There must be recognition that the two governments have conflicting 
long-term goals. 

13. The United States should be sparing in reliance on the good offices of 
third parties. 


REMARKS BY JEROME ALAN COHEN ° 


When President Nixon and Henry Kissinger went to Peking to negotiate 
an agreement, they were mindful of the fact that the only previous bilateral 
agreement of any significance between the United States and the People’s 
Republic of China had magnified the mutual mistrust that separated the 
two governments. The American leaders were determined not to repeat 
the mistakes made in the course of negotiating and implementing the 1955 


Sino-American agreement on the repatriation of each country’s civilian 
nationals. 
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The situation in 1955, of course, was very different from that in 1972.2 
At that time the memory of Korea was still fresh. The United States had 
just concluded a mutual defense treaty with the Chiang Kai-shek govern- 
ment on Taiwan and was supporting it as the only legitimate government 
of China. American policy was one of containing, isolating, and subverting 
the PRC in the hope of eventually causing its collapse or altering its be- 
havior. Washington’s aim in the 1955 negotiations was to win the release 
of the forty-odd Americans who were being detained by the Communists 
without diminishing its anti-Communist posture or adding in any way to 
the legitimacy of the PRC, which was not then in the United Nations and 
which enjoyed diplomatic relations with only a minority of states. The 
PRC, on the other hand, not only sought the return of over 120 highly- 
skilled Chinese who had been denied exit permits by the United States 
but, more importantly, hoped that a repatriation agreement would be the 
first of many contacts that would improve relations with the United States, 
enhance the PRC’s world position, and undermine that of its rival on 
Taiwan. Thus, in 1955, although the agenda called for the consideration 
of “other practical matters now at issue,” the parties’ interests converged 
only on the specific question of repatriation. The United States did not 
then share the PRC’s desire to improve relations, as it now does. 

A brief comparison of the recent summit negotiation in China with the 
1955 ambassadorial negotiation in Geneva highlights the parties’ efforts to 
make the second Sino-American agreement more successful than the first, 
the unusual degree of mutual trust that seems to be reflected in the Shang- 
hai Communique, and the risk of failure that still accompanies its imple- 
mentation. 


Form of the Agreement 


The very form of the Nixon-Chou “joint communique” (lien-ho kung- 
pao) symbolized the new American attitude. Secretary Dulles, hoping to 
avoid any formal agreement, had refused to embody Sino-American re- 
patriation arrangements in a joint communique. Nevertheless, the docu- 
ment that emerged from the 1955 negotiation was captioned “agreed an- 
nouncement” (hsieh-i-te sheng-ming) and began with a single sentence in 
which the parties jointly announced their agreement to take certain mea- 
sures; the United States and the PRC then successively stated the reciprocal 
obligations each would incur. The State Department press officer, obvi- 
ously embarrassed at the suggestion that Washington had made an agree- 
ment with Peking, claimed that “the agreement was not an agreement be- 
tween China and the United States but was in the form of ‘agreed parallel 
unilateral statements’.”* Yet, because the Department wanted the PRC to 
fulfill the obligations that it undertook in the document, this characteriza- 
tion was abandoned. The Department instead began to refer to the an- 


1 See KENNETH T. YOUNG, NEGOTIATING WITH THE CHINESE COMMUNISTS: THE UNITED 
STATES EXPERIENCE, 1953-1967 at 63 et seq. (1968). 
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ncuncement as containing “identical pledges” and an “unequivocal promise” 
constituting the only “parallel commitment” made together by both gov- 
ernments.® 

The PRC, itself disappointed over implementation of the repatriation 
agreement, stated in 1960 that the form of agreement used in 1955 “does 
nct have enough binding force on the U.S. side.” It insisted that hence- 
forth “all agreements between the two sides must take the form of joint 
arnouncements of both sides, and no longer take that of statements issued 
by the two sides separately.” + 

Nevertheless, despite the fact that the Shanghai Communique was termed 
a “joint communique” rather than an “agreed announcement,” it was not 
wnolly different in form from its Geneva predecessor. China appears to 
heve made a compromise on this point. In a kind of diplomatic minuet, 
the Shanghai Communique alternates between joint statements and suc- 
cessive unilateral statements. Surprisingly, given the PRC’s previous in- 
sistence upon employing a form that has “enough binding force on the U.S. 
side,” the American position on the vital question of the status of Taiwan 
is articulated not in a joint passage but in a unilateral one. It appears, 
however, in the latter part of the communique rather than in the beginning, 
where, according to Mr. Kissinger, the truly unilateral statements of each 
side were inserted.” 


Use of Interpreters 


Another symbol of the American effort to demonstrate and inspire trust 
in the Chinese was the decision to rely exclusively upon Chinese interpreters 
not only during the President’s call on Chairman Mao but also during the 
principal negotiations that the President and Mr. Kissinger conducted with 
Chou En-lai. The United States had used its own interpreters throughout 
tke 1955 negotiations, and, in the intense bargaining over the wording of 
tke English and Chinese texts, the respective interpreters had sought to gull 
tke other side into accepting terms with disadvantageous nuances. The 
chief American interpreter later claimed to have bested the PRC in the 
battle of wits; “never again will the Chinese accept any word I proffer them 
across the table,” he boasted.® 

It may be argued that the President’s real reasons for not availing him- 
self of State Department interpreters lay elsewhere. If the Secretary of 
State and the Assistant Secretary for East Asian and the Pacific Affairs were 
not permitted to participate in the major meetings with China’s leaders, 
one can understand why State Department interpreters were not present. 
Yet if the President had deemed it important to have his own interpreters, 
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they could have been seconded to the White House staff, like other depart- 
mental officials, or recruited elsewhere. The fact is that, whatever their 
utility in the subsidiary negotiations between Secretary Rogers and Foreign 
Minister Chi Peng-fei or in the actual drafting process presided over by 
Mr. Kissinger and Vice-Foreign Minister Chiao Kuan-hua, in the main 
arena it was considered more important to dispense with our own inter- 
preters than to have them. It is also noteworthy that when Ambassador 
Watson initiated the post-Shanghai negotiation in Paris, again the absence 
of an American interpreter suggested U.S. trust in the PRC. 


The Press and the Status of Taiwan 


The lengths to which both sides have gone to protect the confidentiality 
of the substance of the negotiations, ever since the secret Kissinger mission 
to Peking in July 1971, can best be appreciated against the background of 
previous experience. In 1955 the parties had agreed that the conversa- 
tions should be kept private, with no press admitted and no announcements 
made by either side concerning any meeting in any way except with joint 
concurrence, or at least with prior notice, from one side to the other.” Dur- 
ing the implementation period, however, the atmosphere was repeatedly 
poisoned by the parties’ public statements, each side accusing the other of 
violating the rules regarding publicity. In the current negotiations each 
side has thus far withstood the temptation to score a few propaganda points 
by revealing its version of the conversations. 

It has not been possible, of course, for the two sides to refrain from all 
public comment on the Shanghai Communique. Interestingly, however, 
neither has yet demonstrated anything like its past sensitivity to comments 
by the other. Especially remarkable has been China’s silence in the face 
of statements to the press by American officials asserting that the com- 
munique made no change in the status of Taiwan. In the communique 
the United States declared that it “does not challenge” the position of both 
Chinese governments that Taiwan is a part of China and reaffirmed that 
the Taiwan question should be peacefully settled “by the Chinese them- 
selves.” This language has been widely, but not universally, understood 
as signifying a return to the view held by the United States from 1945 to 
1950 that Taiwan is Chinese territory—abandoning the view, adopted upon 
the outbreak of the Korean war, that the status of Taiwan is undetermined. 
Yet the Administration, under attack from supporters of both Chiang Kai- 
shek and Taiwanese self-determination, has claimed that the communique 
contained nothing new on this point. And China’s leaders, instead of 
accusing the United States of perfidy, have looked the other way. 

This is a far cry from what occurred over a relatively minor point in the 
1955 negotiation. The parties had agreed that a third power in each capi- 
tal would exercise certain functions relating to the repatriation of the na- 
tionals of the other party. But the announcement had failed to make clear 
whether the third power would be invited to serve by the host state, as the 
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United States desired, or by the state whose nationals were to be assisted, 
as China desired. The conflict in these positions had never been explicitly 
brought to the conference table, but had been implicit in the subtle bar- 
gaining over the wording to be adopted. Ultimately, the parties had 
tacitly decided to “let sleeping dogs lie,” each hoping that, as events un- 
folded, it would be able to impose its own interpretation upon the imprecise 
language. When, upon issuance of the announcement, the United States 
stated that it had invited the Indian Embassy in Washington to assist 
Chinese in this country who wished to return to the PRC, China angrily 
protested, and implementation of the agreement got off to a bad start. 

In the recent negotiation in China, the parties did not treat the question 
of Taiwan's status as a “sleeping dog.” On the contrary, it was the sub- 
ject of the most explicit and extensive discussion. Yet the language that 
was finally approved seems to have been chosen with calculated imprecision, 
despite the fact that the two sides had earlier decided that it “would make 
no sense” to pretend to agree upon an issue in a generally worded state- 
ment which each side would then choose to interpret in its own way? 
The first of the three critical sentences relating to the status of Taiwan is 
even more ambiguous in the English text than in the Chinese version, un- 
doubtedly an inadvertence resulting from enormous time pressures that 
kept the draftsmen up until the wee hours several nights in succession. 

In these circumstances one might expect the PRC to protest against a 
U.S. interpretation of the communique that seems at variance with its pre- 
sumptive meaning and that Peking is unlikely to share. Why has there 
been no such outcry? 

It is plausible to assume that, prior to the release of the communique, 
the American negotiators discussed with their Chinese counterparts the 
problems that they would confront with the press and with certain seg- 
ments of the American public in an election year. The President and Mr. 
Kissinger may well have assured the PRC that, although political circum- 
stances might require the Administration to assert that the communique 
represented no change in policy, the PRC could be confident that such 
comments to the press would not undermine the long-run significance of 
the communique, that events would vindicate the PRC’s position, and that 
after the American election the United States would gradually make clearer 
its commitment to the territorial integrity of China. 

Whatever the concrete American assurances, the United States appears 
to have convinced the PRC that, unlike the situation in 1955, it did not 
view this agreement as a “hit and run” affair in which the United States 
sought some immediate, specific goal plus a few quick propaganda vic- 
tories. As Mr. Kissinger said in his Shanghai press conference, this agree- 
ment “represented an attempt by two countries that had been out of con- 
tact for a long time . . . to start a process by which they could bring about 
a closer relationship over a period of time... .” He noted that this re- 
quired each side to assess the other’s understanding of what was involved 
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in this process and its reliability” in being able to pursue this for the amount 
of time necessary to see it prevail.” ° 

Certain events which occurred soon after the President's trip must have 
bolstered the PRC’s hopes that the communique would increasingly be 
understood as constituting American recognition that Taiwan is Chinese 
territory. For example, the United Kingdom abandoned its position that 
the status of Taiwan is undetermined and terminated its official representa- 
tion in Taiwan. And previously reluctant Japanese political and business 
leaders endorsed Peking’s view. 

Yet other developments must be causing the PRC some anxious moments. 
Stimulated by the concern of articulate Taiwanese in the United States, 
some influential newspapers, Congressmen, and scholars have become 
alarmed that in the communique the United States may have indeed for- 
sworn future support for Taiwan’s independence. They have begun to 
mobilize domestic opinion in an attempt to prevent the Administration 
from spelling out this interpretation and from committing the United States 
further than it has on the issue. One wonders in these circumstances how 
long Peking can refrain from insisting that Washington clarify its declara- 
tion in the communique. One also wonders what the nature of such a 
clarification might be. The real test of confidence in the new Sino-Ameri- 
can relationship still lies ahead. 


REMARKS BY STANLEY LUBMAN * 


These remarks are only impressionistic observations on the experience of 
Western European traders in their negotiations with the People’s Republic 
of China. For centuries Sino-Western encounters at negotiating tables 
have been marked by extraordinary contrasts of culture and mentality. To 
Westerners, Chinese tactics have long been incomprehensible, impossible to 
counter, or some combination of both. In an earlier time, for instance, the 
Chinese were noted for insisting that Westerners simply adhere to the 
terms offered by the Chinese. Edmund Burke observed in 1783 that “as 
the Chinese monopoly is at home, and supported by the country magistrates, 
it is plain it is the Chinese company, not the English which must prescribe 
the terms.” Such difficulties persist: A German veteran of the China trade, 
the first China trader I interviewed, said to me, “You must remember the 
first rule in the China trade—the Chinese are always right.” After more 
than twenty years of trade between the West and the People’s Republic, 
and as Americans and Chinese end their Jong almost total mutual isolation, 
it is time to search beyond conclusory statements for patterns. 

My observations are based on conversations with many Western business- 
men, bankers, and diplomats at various times and places over the past three 
years. My research could not be very scientific; my views are based on 
hearsay; and I will generalize about “the Chinese,” although Westerners 
encounter many different Chinese when they negotiate with the various 
state corporations that control China's foreign trade. I do not mean to 
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imply that my impressions can necessarily be transposed into propositions 
that apply directly to intergovernmental negotiations. Yet some congru- 
ence is possible between negotiating patterns in intergovernmental dealings 
and international commercial transactions. Each involves Chinese govern- 
ment representatives, and each also offers ample opportunity to reflect atti- 
tudes shaped by ideology, national feeling, and culture. My inquiries, 
impressionistic as they are, suggest that a number of themes seem to per- 
meate Sino-Western commercial negotiations. 


(1). Agreement on China’s Terms as a Matter of Principle 


Western traders have uniformly found that Chinese foreign trade cor- 
porations insist that the Westerners must adhere both to Chinese contract 
clauses and to Chinese interpretations of the obligations owed by each side. 
It is almost an issue of principle that the Chinese terms be accepted. How- 
ever, as will be seen below, once accepted by the other side the terms will 
not necessarily be rigidly applied by the Chinese. When negotiating on 
contracts, Chinese representatives will with great tenacity and patience 
continually request Westerners who balk at Chinese terms, whether on 
price or otherwise, “to do better.” The Chinese are extremely insistent on 
employing their standard form contracts and on some practices from which 
they refuse to depart. Some of their contract clauses seem verbose and 
unclear to Westerners. Also, they insist that all goods entering or leaving 
China be inspected by their commodity inspection bureaus, whose certifi- 
cates are to be final. In addition, the Chinese refuse to have their letters 
of credit confirmed by the banks in a Western seller’s country which, they 
have been known to say, would “insult” the credit of the people of China. 
A: number of factors may contribute to this insistence on Western adherence 
to Chinese practice: national pride may be one, and so too may be bureau- 
cratic insistence on following established practice. 


(2). The Paramount Importance of the Parties’ Prior Relationship 


It seems striking that the Chinese apparently seek to settle matters out- 
standing between themselves and a trading partner in terms of their 
past, present, and/or contemplated future relationships with each other. 
Of itself, this observation would hardly seem novel, except that its corollary 
is an apparently strong Chinese distaste for recourse to principles such as 
those of international law or customary business practice to which Western- 
ers might want to look. 

The -best known example of this attitude is the Chinese response to 
requests by Western sellers of capital goods to include in a contract a 
clause providing that disputes arising out of it be arbitrated in a third 
country. Chinese negotiators commonly question the desirability of such 
a clause and have been known to state that it would be “insulting” to think 
that either party might want to resort to arbitration. Agreements to include 
such a clause have often been accompanied by Chinese statements that 
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they dislike arbitration and would avoid it. At the same time, wherever 
possible they have insisted on arbitration in Peking. 

Moreover, Western firms which have invoked arbitration clauses have 
encountered a variety of Chinese responses expressing hostility to that mode 
of dispute settlement. On some occasions, the Chinese have reportedly 
settled the claims in issue promptly without any reference to the other 
side’s request for arbitration. Sometimes, the Chinese have simply refused 
to go to arbitration. On at least one occasion the Chinese never responded 
to a request to go to arbitration but continued to correspond with the other 
side on other matters, eventually settling the outstanding dispute between 
them as if arbitration had never been mentioned. Moreover, it is not just 
arbitration in Europe which is avoided; the Chinese have reportedly shown 
reluctance to resort even to the arbitration in Peking for which most of 
their contracts provide. 

To some extent the reluctance to have recourse to rules of international 
law or standard international practice may be ascribed to Chinese sensitivity 
to submitting to the force of rules and usages on which China was never 
consulted. They have been known to say to bankers and businessmen that 
they are “not ready” to adhere more closely to Western practices or to 
follow such accepted standards as those expressed in INCO terms. Some- 
times they may sub silentio accept Western practice without acknowledging 
that they have done so, as when they use London insurance clauses which 
are designated as Chinese, or when they insist on using their own tests of 
the purity of their exports while making sure to meet Western standards. 
Controversies with Western European nations over regulations on the sanita- 
tion of meat-packing plants illustrate Chinese sensiitvity. The legislation 
of a number of nations provides that meat cannot be imported from countries 
in which the processing plants have not been inspected by officials of the 
importing country. The Chinese refuse to consent to characterize any such 
visits as “inspections.” When last I heard, the Chinese were insisting that 
they be called simply “visits” or “exchanges of experience,” while the health 
officials in the Western nations were—slowly—beginning to be receptive to 
that Chinese characterization. This solution may ultimately be appropriate 
to resolve any similar Sino-American differences. (At present, federal 
legislation prevents the importation of Chinese meat or poultry products 
processed in plants that have not been inspected by federal officials. ) 

The reluctance to adhere explicitly to some international practices must 
rest in part on national pride. But in part, too, it seems to be based on 
Chinese perceptions of the quality of their relationship with particular 
Western firms or individuals. 


(3). “Friendliness” and “Sincerity” 

There is, for instance, a well known Chinese imsistence that the other 
side must prove “its friendliness” and, even more important, its “sincerity.” 
These qualities are demonstrated to the Chinese by buyers who do not 
cancel their orders after the Chinese have delayed delivery past the con- 
tract date. Sellers or their representatives can gain esteem over the years 
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by supplying the Chinese with market information, technical data, and other 
information both voluntarily and by request. A good record on claims also 
helps. The buyer of Chinese goods who meticulously documents his claims, 
asserts only well-founded ones (and infrequently at that) and is also willing 
to wait for an adjustment built into the price in a subsequent transaction 
is probably more highly regarded than one who presents poorly-documented 
or unfounded claims, acts indignant, or demands cash compensation. 

Some consequences of the decision either way on “sincerity” seems to be 
ascertainable. Westerners judged to be “insincere” lose their China business 
or else do very little at great expense and with some discomfort. On the 
other hand, the “sincere” Western firm not only does more business but 
has less trouble with claims when they arise. It may also find that the 
Chinese may offer commercial opportunities, sometimes outside its normal 
line of business. 

The insistence on sincerity reflects what appears to be a basic preference 
for dealing with problems as they seem to relate to an overall continuous 
relationship between the parties which Westerners might compartmentalize 
into discrete episodes. Some sellers to the Chinese who have sold their 
products in a sharply rising market have claimed that, after the market fell 
a year or two later, they received an extremely high number of claims from 
their Chinese buyers. These sellers assert that the claims represent a 
Chinese attempt to make back seller’s profits which the Chinese thought 
to be inordinately large. On the other hand, when foreign buyers of 
Chinese commodities gamely take delivery months after a delivery date pro- 
vided by contract, thereby sometimes avoiding considerable losses to the 
Chinese (often at some expense to themselves), they have found that the 
Chinese may go out of their way in subsequent transactions to more than 
make up the loss. Indeed, often the Chinese perception that a foreign firm 
is “friendly” seems to induce them to refrain from legalistically invoking 
_ the contract terms favorable to them which they insisted on at the outset, 
such as penalty clauses for late delivery. 


(4). Bureaucracy 


I will close these remarks by adverting to the effects on negotiations of 
Chinese bureaucracy. Not only does the complexity of the Chinese foreign 
trade system cause stiffness in communications between the two sides, but it 
apparently also stimulates reluctance on the part of Chinese representatives 
to assume responsibility for the consequences of unpredicted occurrences. 

The most obvious effect of bureaucracy is on the pace of negotiations, 
which are slow because commercial negotiators often lack authority to con- 
clude an agreement without the approval of their superior. Other examples 
are perhaps more interesting. Some claims by Chinese buyers often in- 
volve very minor deviations from a contract; Westerners suggest that this 
may arise out of the reluctance of the Chinese entities involved in ocean 
transport, unloading, inland transport, or at the point of end-use to assume 
responsibility for the slightest damage to the goods, such as minor rusting. 
Similarly, there is a reluctance to admit error, as when a machine is ordered 
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without a component necessary to link it with other machinery. In such 
cases, the Chinese state trading corporations have insisted that the “missing” 
part be supplied free of charge. Anxiety about being tagged with the 
responsibility for ordering defective Western goods may also explain the 
well known Chinese insistence on holding Westerners to the highest stan- 
dards of performance, sometimes unrealistically so. Western European 
businessmen familiar with trade with the Communist nations of Europe 
assert that in these respects Chinese conduct much resembles that of those 
other nations. 

I am not sure that I have adequately conveyed the uniqueness of dealing 
with the Chinese as I have come to perceive it vicariously. International 
trade among Western nations also knows stubborn insistence on contract 
terms, refusal to adopt a trading partners practices, the placing of great 
weight on the quality of past relationships, reluctance to lititgate against 
an important trading partner, insistence that the other side prove its 
“sincerity,” reward for past assistance by a contract partner, and arterio- 
sclerotic bureaucracy. But it does not seem idle to speculate that no other 
nation combines all of these qualities to such a unique degree. 

Ambassador P. G. Lmw* spoke of the neutralization proposal recently 
put forward by the Malaysian Foreign Minister. She stressed that the 
countries of Southeast Asia have a role to play in determining the future 
and felt that a neutral Southeast Asia warranted consideration by the great 
powers. She hoped for a movement among those powers to obtain such 
common objectives. Ambassador Lim stated her belief that neutralization 
had greater relevance for Southeast Asia since the admission of the People’s 
Republic of China to the United Nations. The neutralization concept 
formulated by her government would involve almost all of the Bandung 
principles—no hegemony, opposition to all efforts to dominate other coun- 
tries, no spheres of interest. Ambassador Lim pointed out that advocacy 
of neutrality for Southeast Asia is not new and was recommended as a salu- - 
tion to the Laotian crisis. Failure of Laotian neutrality was due to con- 
tinued great power intervention. Plans for neutralization must include 
Japan, France, and other interested countries. 

The Carman asked how neutralization is to be achieved. He suggested 
that there was likely to be a lessening of Chinese intervention in those 
countries showing a willingness to establish relations. Mr. CLoucH queried 
why the original proposal focused on the big three powers, but left out 
Japan. He acknowledged that it would be difficult for Japan to undertake 
any military guarantees related to such a proposal, but thought it desirable 
for Japan to participate, if the neutralization agreement were to be a “self- 
denying” ordinance, comparable to the Geneva agreements on Laos in 1962. 

The CHARMAN invited Sir James Plimsoll, the Ambassador of Australia, 
who was in the audience, to comment on the panelists’ presentations. 

Sm James began by remarking that legal positions on recognition were 
not taken by governments in abstract but reflected realities, which were 
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” themselves often a matter of political judgment. As realities changed, so 
too did the legal elements in recognition. Over the past twenty-three years 
this had worked at different times for and against recognition of Peking. 
In 1949 many persons believed that the realities of the situation pointed to 
early recognition, since the regime on the mainland seemed to have come 
to stay, whereas the regime on Taiwan was struggling to exist. Then the 
outbreak of hostilities in Korea made recognition of the Peking regime un- 
timely for those countries which had not already recognized it. By the 
time Chinese recognition could be looked at again, there was, in addition 
to the Peking regime exercising effective control of the mainland, a second 
reality, namely a government firmly established in Taiwan and in effective 
control of that island. But neither would accept recognition or diplomatic 
relations from any country which did not recognize it as the government 
of both the mainland and Taiwan. Therein lay the dilemma, because 
recognition of either Peking or Taiwan meant that while one reality was 
acknowledged another reality was not. The legal question could not be 
stated as a simple one of recognizing realities. 

Sm James pointed out that hitherto Peking had, in general, not been 
willing to discuss other matters until its position on Taiwan had been con- 
ceded. The importance of the Shanghai Communique at the end of 
President Nixon’s visit was that Peking and Washington had agreed on 
a form of words that would for the first time allow them to deal with other 
matters by seting aside the question of Taiwan pending developments in 
China. The United States had indicated that it would adhere to its treaty 
obligations to the Republic of China; and it appeared that Peking, while 
claiming sovereignty over Taiwan, would not resort to force against it. 
Given the fact that changes would occur inside both the mainland of China 
and Taiwan, it was possible that over a period of time some accommodation 
would come about between them by peaceful means and with the free 


- consent of each. 


Ambassador Purso.y’s final point was that Peking might be prepared 
to accept a relationship with the United States and make concessions to it 
which it would not accept with all other countries. The United States 
was a great power and Peking might feel it had a lot to gain from an 
accommodation with the United States which it would not gain from 
similar terms for other and smaller countries which might have less to offer, 
tangible and intangible. Chinese relations with each country. would be 
influenced by relative bargaining strengths. 

Speaking from the floor, Mr. Charles Repicx reminded the panel that 
the Nixon trip was only one aspect of our new relations with the People’s 
Republic of China and pointed out that there had been a significant liberal- 
ization of trading controls. He asked if the U.S. negotiators should have 
accepted a quid pro quo for these changes. Mr. Cowen said that the 
Chinese have shown a negotiating style different from that of the Soviet 
Union. The United States and the People’s Republic of China are under- 
going an era of good feeling, trust, and magnanimity, which undoubtedly 
affects the present stage of negotiations. The most significant change in 
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our relationship thus far is on the question of defining the status of territory 
of a province of China. The status of Taiwan is in a gradual state of change. 

The Chairman next invited Judge Phillip C. Jessup to comment. Judge 
Jessup remarked on the curiosity of having a head of state visit a country 
which it does not recognize. The circumstances surrounding, and the con- 
text of the Shanghai Communique are entirely foreign to traditional notions 
of recognition and non-recognition. He thought that from now on we 
would have to abandon use of the term “recognition” and suggested the 
need for a new term to be used when one country wished to address other 
governments but did not want to call them “governments” in the traditional 
international law sense. 

Commenting on Mr. Clough’s remarks, Judge Jessup asked if any mean- 
ingful relations can develop if we do not recognize the People’s Republic, 
in light of the Chinese preference for sincerity and principle. Concepts of 
de jure and de facto recognition are hopelessly confused, since our relations 
with Peking have all the trappings of de facto recognition. What would 
be accomplished by shifting our diplomatic relationship from Taipei to 
Peking? We still recognize our defense treaty with Taiwan, but the future 
is obscure. Judge Jessup concluded that the President's visit means that 
in the absence of formal relations, the United States and the People’s Re- 
public of China can get on with their business despite Taiwan. 

In response to Judge Jessup, Mr. Comen noted that some people asked 
how can we “de-recognize” Taiwan without dealing with the issue of self- 
determination; perhaps we could do so without making any statements on 
self-determination. Mr. Cogen commented on the three principal options 
to the Taiwan problem—‘“one China, but not now’; indefinite continuation 
of the two China policy, with a presumption that the United States and 
others will eventually recognize Peking; and immediate recognition. of 
Peking. He further stated that President Nixon appeared to believe that, 
in terms of domestic political impact, the political price of solving the . 
Taiwan problem on terms acceptable to Peking are too high at present. 
President Nixon has skirted the most difficult issues thus far. 

Mr. CHEN observed that the Shanghai Communique fails to recognize the 
rights of the principal party concerned. In none of the discussions on 
solutions to the Taiwan problem had any of the panelists suggested the 
necessity of consulting the Taiwanese. The will of the Taiwanese cannot 
be ignored if a viable solution is to be found. He advocated letting the 
Taiwanese solve their own problem. A member of the audience remarked 
that Mr. Ch’en was only expressing an individual opinion and overlooked 
the fact that the Taiwanese were also Chinese. 

The Chairman next invited Ernest Gross (former Deputy U.S. representa- 
tive to the U.N.), to comment. Mr. Gross asked Who speaks for Taiwan? 
How is this consensus expressed? He pointed to the possibility of a solu- 
tion through a multilateral forum and asked to what extent the United 
States was casting the future of Taiwan into a mold by reason of our ac- 
ceptance of the People’s Republic of China as the sole voice of the Chinese 
people in the United Nations. 
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He labeled the Shanghai Communique a calculated ambiguity which 
defers the problem of Taiwan to the Chinese people and characterized the 
present stage of negotiations as the “question-begging” phase. He com- 
mented on the dilemma of the UNDP and asked if the United States will 
support the decision to cease multilateral economic operations in Taiwan, 
because the People’s Republic, as the sole voice of China in the United 
Nations, has requested withdrawal of the Taiwan program. It would be 
pure fiction to state that the Peking speaks for Taiwan. Mr. Gross con- 
cluded by asking at what point will the right of the Taiwanese be established 
in law. 

Mr. Croucu asked if the United States was willing to stand up for self- 
determination even if this conflicts with Peking. The United States should 
take an interest in the welfare of the people of Taiwan, despite the necessity 
of solving world security problems which require relations with Peking. 
Ambassador Lim stated that the Government of Malaysia supports self- 
determination in resolving the Taiwan problem. 


Ronaup E, Pump 
Reporter 


SABBATINO S PROGENY: THE ACT OF STATE DOCTRINE, THE 
STEVENSON LETTER, AND FOREIGN POLICY IN THE COURTS 


(Jointly Sponsored with the American Branch of the 
International Law Association) — 


The roundtable convened at 9:30 a.m., April 28, 1972, Mr. James Hyde,* 
presiding. 

The CHARMAN remarked that if he were to restate the title conceptually 
- he would simply call it “Foreign Policy in the Courts.” Mr. Hype gave 
a brief summary of the background of the Sabbatino case. He pointed 
out that in 1964 the case of Banco Nacional de Cuba v. Sabbatino, (376 
U.S. 398) had applied the act of state doctrine in a case involving title 
documents to a cargo of sugar. This triggered the passing of the Hicken- 
looper or Sabbatino Amendment to the Foreign Assistance Act of 1964. 
This amendment set aside the act of state doctrine in cases of a claim of 
title based on confiscation. The next step in the Sabbatino progeny was 
First National City Bank v. Banco Nacional de Cuba.°* The so-called 
“Stevenson letter” was written to the Clerk of the United States Supreme 
Court concerning this litigation involving a counterclaim by First National 
City Bank. Mr. John R. Stevenson, as Legal Adviser of the State Depart- 
ment, wrote the Court that the Department felt the act of state doctrine 
should not be applied to bar consideration of First National City Bank’s 
counterclaim and setoff. Notwithstanding the letter, the Court of Appeals 


° Of the New York Bar. 
°° The ‘United States Supreme Court issued its opinion in this case on June 7, 1972. 
406 U.S. 759. 
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(Second Circuit) refused to review the merits of the counterclaim. Mr. 
Hype also mentioned French v. Banco Nacional, (22 N.Y. 2d 46) in the 
New York Court of Appeals and also cited a distant cousin case in the 
Sicilian courts involving a cargo of crude oil which British Petroleum claims 
was nationalized by Libya. 

Mr. Monroe Leres °°? presented some background of the drafting of the 
Sabbatino Amendment of 1964. Some of the considerations which led 
various corporations to form the “Rule of Law” Committee and to urge the 
acceptance of the Sabbatino Amendment were as follows: 

(1). A desire to assure that litigants would be given a day in court and 
a belief that the application of the act of state doctrine as formulated 
by the Supreme Court in the Sabbatino case went beyond the practice of 
any other country and indeed beyond what was needed by the Executive 
Branch of the Government. 

(2). A conviction that American courts should remain in the business 
of adjudicating international law cases, especially in the field of expro- 
priation irrespective of the act of state doctrine; 

(3). A desire to discourage further expropriation of American property; 

(4). A conviction that the State Department had not been very suc- 
cessful in the past in its diplomatic efforts to secure payment of American 
expropriation claims; and 

(5). A conviction that there was no fundamental inconsistency in the 
contemporaneous utilization of both the judicial process and the diplo- 
matic process in protecting interests of American claimants whose prop- 
erty had been expropriated abroad. 

Mr. Lacs stressed that when movable property expropriated in one 
country is later moved to a third country (ie., one other than that of the 
expropriated owner) the diplomatic approach is useless. In such cases 
the claimant's only recourse is to invoke the jurisdiction of courts in that — 
third country and seek adjudication on the merits as to whether the prop- 
erty in dispute was taken in violation of international law. Obviously, 
such an effort by an American claimant to invoke third country jurisdic- 
tion assistance would be much more difficult if courts in the United States 
were precluded by virtue of the Supreme Court decision in Sabbatino 
from applying international law in expropriation cases. Hence the pur- 
pose of the Sabbatino Amendment was to modify the Sabbatino case in 
such a way as to permit U.S. courts to make adjudication on the basis of 
international law, except in those rare cases contemplated by the proviso 
of the Sabbatino Amendment in which the President or his designee 
affirmatively determines, and so advises the courts, that an adjudication on 
the merits might be contrary to the foreign policy interests of the United 
States. 

Mr. Lers referred to the so-called “Admiralty analogy” observing that 
admiralty law—which is the most firmly established and, from the com- 
mercial point of view, the most useful branch of international law—has 
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been developed entirely through ad hoc decisions by national courts with 
respect to property temporarily within the territorial jurisdiction of those 
national courts. The proponents of the Sabbatino Amendment hoped and 
anticipated that the internaitonal law in expropriation could be developed 
in much the same way. Such a development is all the more necessary 
because international adjudication is practically never available in this 
or any other type of case. 

Mr. LetcH concluded his remarks by commenting on the striking amount 
of litigation which has arisen with respect to the act of state doctrine and 
the Sabbatino Amendment and outlined the issues involved in First Na- 
tional City Bank v. Republic of China (348 U.S. 356 [1955]) in which 
Justice Frankfurter held that when a sovereign state invokes the jurisdic- 
tion of a federal court it waives immunity with respect to a counterclaim 
advanced on behalf of the defendant. Mr. Lricw pointed out that a 
similar rationale might be adopted in the pending case in view of the fact 
that Cuba had initiated the litigation and now wished to use the act of 
state as a defense to the counterclaim of the First National City Bank. 

The next speaker, Dean Adrian Fisuer,* stated that discussing the act 
of state doctrine was somewhat ironic since we had been so inconsistent 
in our interpretation of it at the Nuremberg trials in Germany after World 
War IJ. He raised the question how the proposal to allow our courts to 
litigate Sabbatino-type cases would affect a unified foreign policy. Dean 
FiswER compared the possibility of such litigation with the doctrine of Erie 
Railroad v. Tomkins. In that case Justice Brandeis had expressed a desire 
that each state be able to conduct social experiments to some extent. Dean 
FIsHER raised the question what would happen if each was able to ex- 
periment with foreign policy by litigated Sabbatino-type cases. To allow 
such litigation would put the courts very much in the business of making 
law relating to foreign policy. He cited a parallel in the Pink case, in 
" which an executive agreement was interpreted in a New York Court in a 
fashion that was very friendly to the banks of New York State. Dean 
FiserR observed that we need a consistent foreign policy that is national 
in scope; allowing litigation of this sort would result in many inconsistencies. 

Mr. Andreas F. LOWENFELD ** continued the discussion by pointing out 
that in the early 1960s the principal issues in the debate over Sabbatino— . 
leaving to one side such questions as the appropriateness of summary judg- 
ment in that lawsuit and the relation of the act of state doctrine to Erie 
Railroad v. Tomkins—were (1) whether one country’s court should estab- 
lish, or could discover, international Jaw standards on expropriation in 
the absence of truly international adjudication, and (2) whether such in- 
ternational law standards—assuming they supported the traditional Western 
view—would have any significant effect on the security of international 
investments. He did not believe anything had changed on either of these 
issues since they were before us a decade ago, except perhaps that the 
action of the International Court of Justice in the Barcelona Traction case 
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confirmed the statement of the Supreme Court in Sabbatino that no truly 
international substantive law of expropriation is available. 

Nor have the subsidiary issies changed. In First National City, as in 
Sabbatino, the instrumentality of the Cuban Government is itself the 
plaintiff resorting to the courts of the United States. Mr. LOWENFELD 
observed that it was possible to distinguish between an affirmative de- 
fense, as in Sabbatino, and a counterclaim, as in First National City, but 
in both cases the defendant’s assertion depends on possession being nine- 
tenths of the law—the other tenth to be supplied by a determination re- 
garding acts of the Government of Cuba. The one thing that has changed, 
he said, is the attitude of the State Department, in particular of its Legal 
Adviser. 

The position of the present Legal Adviser has been consistent over the 
years. Whether as a writer in this Journal; as Chairman of Bar Associa- 
tion committees and writer of amicus briefs; or as a government official, 
he has always advocated adjudication of international law issues by do- 
mestic courts, and, accordingly, abolition or limitation of the scope of 
the act of state doctrine. One could take the view that the act of state 
doctrine is a product of judicial deference to political judgments of the 
Executive Branch, and that if these judgments change—for instance by 
replacement of Democrats by Republicans—so should application of the 
doctrine. Mr. LowenreLD thought that would be a mistake. 

He did not criticize Mr. Stevenson for trying to get the Sabbatino de- 
cision reversed. Mr. Stevenson always disagreed with it. Like any good 
lawyer, he did not just go in and say to the court, “You were wrong in 
the prior case.” What he said was “the case before us now is distinguish- 
able... .” But Mr. Lowenretp would prefer to see the court reverse 
itself completely on the act of state doctrine and take a position like that 
of Justice White in Sabbatino rather than make adjudication of foreign 
expropriation turn on the communications of the State Department’s Legal - 
Adviser. Mr. Lowenreip was saying this from the point of view of both 
the fairness and independence of the judicial process and the principal 
functions of the State Department. Courts ought not, except for very 
good cause, be influenced in their decision-making by unpredictable fac- 
tors not within their control or that of the litigants. 

With regard to the State Department, Mr. LowEn¥FeELp said that a role 
in the litigation of complicated cases (and all of these cases are compli- 
cated) would handicap, rather than promote the State Department’s pri- 
mary purpose—the conduct of foreign relations. A foreign ministry ought 
to avoid getting caught in the middle in litigation that it cannot win, but 
for which it cannot escape responsibility once it stakes out a role as the 
arbiter of justiciability. It is important to see that whichever way the 
presumption of justiciability is framed—afirmative or negative—the con- 
sequence is the same. Thus, whether the court adjudicates unless the 
Executive Branch objects—as in the 1965 Hickenlooper Amendment—or 
the court does not adjudicate unless the Executive formally withdraws its 
objections—as in the Bernstein doctrine upon which the Stevenson letter 
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seeks to build—the result is the same: Once the State Department is 
known to be in the habit of writing Bernstein letters or Stevenson -letters 
or whatever, every episode will become a case tried first in the State De- 
partment and then in the courts, or as in First National City, first in the 
court and then part way along in the State Department. 

Mr. LOwENFELD gave the following hypothetical case based on the action 
in Italy to which the Chairman had referred: Suppose that a tanker were 
to come to New York or Philadelphia carrying oil from Libya and British 
Petroleum attempted to bring a possessory action against the ship’s cargo. 
How should the State Department act? The Department could take the 
view that the action should be adjudicated but that it need not do any- 
thing, since the 1965 Hickenlooper Amendment applied. But if it was 
anxious for this result, sitting back would be risky indeed! 

(a). The Hickenlooper Amendment, designed to reverse the Sabbatino 
case, applies only in regard to asserted violations of principles of inter- 
national law, including the principles stated in the earlier Hickenlooper 
Amendment relating to cutting off of foreign assistance (sec. 620(e){1)); 
that section refers to property owned by any U.S. citizen or by a corpora- 
tion at least 50% beneficially owned by U.S. citizens. Arguably then 
the amendment would not apply to BP’s suit at all. 

(b). The French and First National City cases have suggested that only 
a claim against specific property brings the Hickenlooper Amendment 
into play. Would a claim against the oil in the tanker be regarded as 
such a claim to specific property, as contrasted with a claim arising out 
of breach of an obligation? (i) In most countries, petroleum in the 
ground is thought to belong to the state and not to any concessionaire; 
thus an assertion that the oil in the tanker was extracted from an area 
assigned by contract or concession to BP might or might not be considered 
to support a claim to specific property. (ii) Even if a court were not 
‘ prepared to rest on (or the facts did not support) state ownership of 
underground natural resources, oil is a fungible commodity and identi- 
fication might well be difficult. (iii) Even if identification were possible, 
a court might try to draw a distinction between oil in storage in one of 
BP’s storage tanks on the date of nationalization and oil simply extracted 
from the territory in question after said date. 

Continuing. Mr. Lowenrexp said that just on those three issues—leaving 
aside underlying issues such as the validity of the concession, the law- 
fulness of the taking, and so on—it seems clear that if the Executive 
Branch wanted the case adjudicated it would have to say so and not 
merely rely on the 1965 Amendment. Correspondingly, since the issues 
are tricky and would doubtless require substantial preliminary adjudica- 
tion. if the Department did not wish the issues adjudicated, it could not 
simply rely on the inapplicability of the 1965 Hickenlooper Amendment: 
rather it would also have to transmit its views opposing adjudication to 
the court in a formal manner. 

Mr. Lowenretp asked “On what basis might the Executive Branch de- 
cide the question?” His answer was that if it really thought the problem 


126 


through, it would depend on the relative assessment of the value of the 
Libyan concession, the position of other investors in similar situations, 
the likely outcome of the case on the merits, and in the end on some pre- 
diction of relations with Libva on the one hand, and relations with the 
oil companies, or perhaps the British Government, on the other. None 
of this, however, would be articulated. So we might get a statement based 
on the absence of diplomatic relations; or on the distinction between an 
affirmative claim and a countarclaim; or perhaps on the nationality of the 
controlling interest in BP; or on the nationality or character of the owner 
of the oil in question. Any such statement would make it extremely dif- 
ficult to make the opposite statement—and statement it would be—in the 
next case, say involving a Latn American country. 

Mr. LOWENFELD said that maybe all we are talking about is politics any- 
way, and that the Stevenson letter is designed to bring that out. But the 
professed goal of the Stevenscn letter is quite the opposite: to make law— 
and especially international law—through municipal courts. He submitted 
that the effort will not work. 

He thought the Sabbatino zase was about right, though he would not 
have written every word in -he opinion as Justice Harlan did. But he 
would prefer overruling that opinion and adopting the views of Justice 
White to an approach to Jaw by grace of the Executive Branch, as repre- 
sented by the Bernstein/Stevenson letter and by the second proviso in the 
1965 Hickenlooper Amendment. 

The CrargMan then opened the discussion to the floor. 

. Mr. Covey T. Oxrver observed that those who assume that the only 
impediment to vindicating private rights in nationalization cases is the 
act of state doctrine will corre to see another array of problems, should 
that doctrine be further atterruated. There are problems of private law, 
including conflict of laws, fiduciary duties, and the policy of fairly free 
alienation of property. Naturally, where the act of state doctrine cuts off > 
inquiry as to the legitimacy cf the taking under public international law, 
the private international law issues are not reached. But what if they 
are? Mr. Oxiver had no doubt but that the almost universal rule is still 
that the law of the situs controls as between an old owner and a purchaser 
for value from the territorial sovereign at the situs of a movable. Cammell 
v. Sewell (H. & N. 728 [Ex. Ch. 1860]) is still good law. 

Is there not an important private law issue in the National City case as 
to the privileged immunity o- a depositary bank to setoff against a de- 
posit a bank claim that arose out of a:completely different transaction? 
He was referring to the substantive law of fiduciaries, not to the pro- 
cedural aspects of setoffs and counterclaims. 

In this country, another quzstion must be faced in these cases should 
act-of-state drop away: Is the rule of law, if not grounded in a federal 
statute, to come from the “common law” of the states or be “found” by 
the federal courts? We all know that a “Federal Court Law” recession 
from Erie is on, but Professo> Jessup’s foresighted and highly influential 
article in 1939—directing our federal courts away from Erie as to inter- 
national public tribunal-made law—does not have any necessary force 
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as between private parties or parties treated “as if” private. Mr. OLIVER 
pointed out that a transnational element in a commercial or financial trans- 
action does not, even this long after Erie, necessarily authorize federal 
judges to make up their own minds about unwritten law except the gen- 
eral maritime law. And even if they do, what will their guidelines bef 
Mcst likely they will be a rather conventional kind of conflict of laws. 
If co, the law of Cuba might win out after all in a sugar seizure case and 
possibly some others! 

Mr. Richard Luarca made two observations. First, it was interesting 
to see how Mr. Lowenfeld and Mr. Leigh, who had differed sharply on 
act of state matters in the past and still held widely divergent views, ap- 
parently were in complete accord on at least one point: The desirability 
of removing the Executive Branch from any decision-making role in act 
of state cases. The lengthy Sabbatino litigation and its aftermath, demon- 
strated beyond doubt the wisdom of isolating the Judicial Branch from 
executive interference in such cases. The courts should not consider them- 
selves bound in any way by Bernstein or Stevenson letters. Hopefully, 
the Supreme Court’s decision in the First National City Bank case would 
recognize the soundness of this approach. 

‘Turning to his second point, one on which the above two panelists dis- 
agreed, Mr. Larc thought Mr. Leigh’s arguments against the invocation 
of the act cf state doctrine in situations where the act allegedly violated 
international law were convincing. To this extent, at least, he found the 
Sabbatino Amendment approach preferable to the Supreme Court’s de- 
cision in that case. Mr. Lowenfeld, the principal architect of the brief 
filed by the United States as amicus curiae in Sabbatino, apparently still 
beKeved that the courts should defer to the Executive Branch in national- 
ization cases because their decisions would not help, and possibly might 
hinder, the Department of State in its efforts to achieve adequate compen- 
' saton for U.S. claimants. The suggestion had even been made that a 
court might decide that international law did not require the payment 
of as much compensation as the Department of State thought duel 

Mr. Liticnh saw no reason why the courts should not decide interna- 
tional law cases by their perception of what international law required 
and let the chins fall where they may. After all, when the Supreme Court 
held in the Paquette Habana case that “international law is part of our 
law,” it did not carve out an exception to cover cases where a judicial 
decision conceivably could inconvenience the Executive Branch. Mr. 
Lowenfeld, who was responsible for draft legislation governing sovereign 
immunity cases discussed at this Society’s Annual Meeting three years 
ago, had a consistent record of opposing judicial decision-making under 
customary international law, arguing for the invocation of the act of state 
doctrine to preclude the application of international law in nationalization 
cases and drafting a statutory standard to be followed in place of inter- 
national law in sovereign immunity cases. Three years ago Dean Sweeney 
asked a question of Mr. Belman,® then Deputy Legal Adviser, which 
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Mr. Lirricu asked Mr. Lowenfeld to answer: “Why is the Legal Adviser's 
Office so afraid of international law?” 

Mr. LOWENTHAL responded that first of all, it is clear that there has been 
a shift in the views of the Legal Adviser’s Office. The present incumbent 
seems more confident than his predecessors about what international law 
is as regards sovereign immunity. Mr. LOWENTHAL’s position—which may 
or may not have been the position of his superiors when he was in the 
government—is that courts should fashion a rational formulation of the 
doctrine, with attention to both domestic and international considerations 
but independent of the changing views of the Executive Branch. With 
regard to the act of state problem and in particular problems involving 
foreign expropriations, Mr. Lowenthal argued first of all that the Execu- 
tive Branch’s views should be limited to advocacy on the international 
scene, and should not be dispositive of advocacy in domestic courts. He 
had some doubt whether domestice courts can make or find international 
law on this subject. The Supreme Court in Sabbatino said it could not 
find any international consensus on this subject. But if our courts are 
prepared to address the topic seriously, as for instance the Court of Ap- 
peals (but not the District Court) did in Sabbatino, that might be an ac- 
ceptable alternative to the doctrine of abstention. 

Mr. Mark B. FELDMAN agreed with the emphasis given by Mr. Leigh 
to the case of National City Bank v. Republic of China. He observed 
that, although the Legal Adviser of the Department of State has had a 
great interest in the development of international law and adjudication of 
international law questions by national tribunals, the Stevenson letter was 
not directed to the broad question of the act of state doctrine; it addressed 
only the questions presented by the facts of the Citybank case and em- 
phasized the fairness doctrine of the Republic of China case. Mr. FELDMAN 
further agreed with Mr. Leigh that adjudication of these questions by na- 
tional tribunals could provide significant leverage for investors in some 
important cases. However, he questioned Mr. Leigh’s statement that it 
was difficult to foresee an instance in which the Department would choose 
to make a suggestion under the Sabbatino Amendment that application 
of the act of state doctrine is required by the foreign policy interests of 
the United States. It is possible to conceive of a case, considering the 
much publicized “energy crisis”, in which the interests of a particular in- 
vestor might come into conflict with the national interest in continued 
importation of a particular resource. Assuming that adjudication does 
afford leverage for the protection of investment, the question remains 
whether that leverage should be applied exclusively by the investor or 
whether the government should have a voice in the matter. The advantage 
of the Bernstein doctrine, Mr. FELDMAN concluded, is that it preserves a 
role for the government in the protection of broad U.S. foreign policy 
interests. 

Mr. Eric Stew, referring to the question of international consensus on 
the legal standards governing nationalization, recalled that the U.N. Inter- 
national Law Commission recently made available a draft of treaty arti- 
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cles on international responsibility. The American Society of International 
Law has organized a panel to study and comment on these articles for 
the benefit of the U.S. member of the Commission; the tentative text pro- 
duced by the Commission after many years of consideration is reportedly 
quite general. 

As for the scope of the application of the act of state doctrine, Mr. 
STEIN was inclined to agree with Mr. Leigh’s position. In principle, na- 
tional courts should be free to judge and thus to contribute to the de- 
velopment of international law; these courts should be free to inquire into 
the compatibility of an act of taking with international law. He recog- 
nized, however, the troublesome aspect of the “windfall” benefit which 
accrues to an original owner of property confiscated by a foreign govern- 
ment who happens to lay his hands on the property within the jurisdiction 
of an American court. If the act of state doctrine is not applied, such 
owner recovers the full value of his property, while other Americans 
whose property was seized under the same circumstances must, as a rule, 
await a general claims settlement with the foreign government concerned 
under which they are likely to recover only a fraction of their claim after 
many years of delay. 

Larry L. PRESSLER 
Reporter 


INTERNATIONAL Law TEACHING: CAN THE 
PRoFEssion TELL Ir Lixe Ir Is? * 


The panel session convened at 9:30 am., April 28, 1972, Thomas M. 
Franck, New York University, presiding. Persons invited to the conference 
table in the center of the room included: 


N James J. Baechle, Bankers’ Trust New York Corp. 

` Michael Barkun, Syracuse University 
Abram Chayes, Harvard University 
Richard W. Edwards, Jr., University of Toledo 
Roger Fisher, Harvard University 
Richard A. Frank, Center for Law & Social Policy 
Ralph L. Humphrey, Georgetown University 
Saul H. Mendlovitz, Rutgers University ( Newark) 
Jiri Mladek, Bankers Trust Company (formerly First Secretary of the 

Czechoslavak Mission to the United Nations) 

Ved P. Nanda, University of Denver 
Marcus Raskin, Institute for Policy Studies 
Michael Reisman, Yale University 
Henry J. Richardson III, Indiana University (Bloomington) 
Nigel §. Rodley, New York University 
Peter H. Rohn, University of Washington 
Alfred P. Rubin, University of Oregon 
Peter D. Trooboff, District of Columbia Bar 
Burns H. Weston, University of Iowa 


® Summary prepared by Richard W. Edwards, Jr., University of Toledo, with the 
assistance of Ralph L. Humphrey, Georgetown University. 
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INTRODUCTORY REMARKS BY THE CHAIRMAN 


Prof. Franck explained that the session was intended as a spontaneous 
exchange of thoughts about the teaching of international law among those 
active in the vineyards. He confessed, however, that there was a “hidden 
agenda”: a paper outlining questions for discussion had been circulated 
to panel members for an exchange of comments. 

Referring to the title of the panel, the Cuamman observed that the 
reference to “it” in “Can the Profession Tell it Like It Is?,” might at first 
appear ambiguous. Does the word refer to what happens in the classroom 
(teaching approaches, student interest, teacher-student communication, and 
the like) or is the reference to the role of international law in the world 
community? The participants in the discussion clearly assumed the latter 
reference. Those in the audience and the readers of this summary will 
have to judge whether this “decision” respecting the meaning of the panel’s 
title represents flight from a topic some persons might find embarrassing 
to discuss or whether it represents concentration on the more important 
issue. In any event, the session could be re-titled: “Can the teaching 
profession tell students how international law really operates in the con- 
temporary world?” 

Had the question been phrased “Should the teaching profession tell it 
like it is”, the answer would almost certainly have been “yes,” with perhaps 
disagreement about whether the teachers task stops at that point. How- 
ever, the word “can” connotes ability. The teacher can hardly be expected 
to communicate an accurate understanding of the operation of international 
law unless he himself perceives truly the actual operation of international 
law. Thus, this session becomes a sharing of perceptions. 

As will become apparent, a wide range of views are held by contempo- 
rary teachers of international law. No one categorization will comprehend 
them all. VA 

Prof. FRANCK then described what he saw as the current problem‘ of 
international Jaw studies. Many students felt no need to pay attention to 
international law. It is seen as inoperative as a determinate of state be- 
havior. This student perception is reinforced when State Department 
recruiters and Wall Street law firms counselling large corporations shy 
away from employing law students trained in international law. The 
recruiters are saying by their actions that those working in the international 
area don’t need to know international law. (Some persons around the 
table might have challenged this characterization of recruiting practices.) 

The agenda note circulated by Professor Franck several weeks in advance 
of the session is annexed to this report.® 

Most of the panel discussion focussed on the first proposition—“The 
behavior of states is governed solely or primarily by national self-interest, 
in the definition of which law plays virtually no role.” 

What are responses to the problem? One, perhaps the simplist, is to 
accept the characterization of international law as ineffective. Another 


* See supra pp. 141—43. 


* 


131 


response would be to retreat to an ivory tower for serene contemplation 
of a beautiful but ineffective system of law. 

Prof. Franck noted four other responses, responses more typical of 
teachers of international law: 


(1). International law is no more ineffective than it ever was. Why get 
hung up on whether international law can stop a war? Look at places 
where international law is significant, emphasize these. Give more atten- 
tion to the law affecting private business transactions. 

(2). Yes, international law has not restrained state action very well. 
But now is the time to emphasize what ought to be. This is a time of 
radical change, the status quo is under attack. Take advantage of the 
times to get at what ought to be. Dedicated groups can make an inter- 
national law that will change what states do. 

(3). What are the facts? Let’s not quickly accept or reject the proposi- 
tion that international law is ineffective. We should work to develop a 
broader data base. We should be more descriptive and build more facts 
into statements about “how it really is”. 

(4). Why worry about the effectiveness of international law? Our task 
is to train lawyers. Lawyers are manipulators and problem solvers. Inter- 
national law is a tool. Law students should learn how to use it and its 
limitations. Be sure to teach the skills of the negotiator and the advocate 
and how he can use international law as he seeks to achieve the objectives 
of his client. 


EFFECTIVENESS OF INTERNATIONAL LAW 


Henry J. Rrcwarpson III, argued that behavior of states is not governed 
by national self-interest but by governmental self-interest. Law as a 
process affects the definitions of governmental interests. 

-Roger Fisner commented that to say international law is not effective 
is not to “tell it like it is”. States (Prof. Richardson would say “govern- 
ments’) desire legal rules favorable to them. Take almost any problem, if 
a party can identify its objective as a legal norm it is more likely to succeed. 
Prof. Fisher suggested the following restatement of the Chairman's 
first proposition: 


The behavior of states is governed primarily by self-interest. Not only 
is the perception of that self-interest greatly affected by law but law 
is the best available means which states have for balancing their 
short-range interest in results with their long-range interest in a 
tolerable degree of order. A wise statesman can better serve his 
country if he is able to “normize” his objectives (to formulate his 

oals in terms of a fair rule which would get him what he wants), if 

e considers how to legislate (how to establish that norm as one which 
ought to be respected), if he considers legal and other techniques for 
causing compliance with that rule, and if he considers how that rule 
is going to be amended in the future. 


Students should be taught that law is one way of organizing political 
forces, of affecting perceptions of self-interest, and of pursuing them. 
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Peter D. TrRoosorr made essentially the same point: 


We can discuss at some other time whether rules of international law 
are “Just . . . rhetoric”. What seems clear is that lawyers representing 
governmental or nongovernmental actors in transnational dealings 
take account of and present their positions in terms of those rules and 
are frequently able to use the rules to accomplish particular objectives. 
For that reason, law schools should teach the ways in which lawyers 


i particular interests are able to use the rules of public international 
aw. 


During the discussion the following exchange took place: 


Franck: Is the teachers principal function to show how a state can 
get what it wants? 


FisHer: Law affects what it wants—how its interests are perceived. 
Law is formalized politics. A “gentleman’s agreement” becomes a 
“contract.” A norm of conduct becomes a legal rule. 


Francs: Is the law teacher to teach how to successfully invade another 
country, or is he to teach not to invade? 


Fisher: Both. The lawyer will say to the policy officer, “Don’t do it”. 
When the official says he is going to anyway, then the lawyer may say, 
“If you are going to do it, then do it this way... . ” 


Alfred P. Rupin (like Prof. Fisher) challenged Chairman Francks first 
proposition. He put it this way: 


International law plays a large role in defining the national self-interest 
of countries that (for cultural or other reasons) prize security’ and 
stability. International law offers a method for defining disputes and 
interests, and underlies every international correspondence whether 
the correspondents are aware of it or not. Substantive rules of inter- 
national law (as distinguished from legal argumentation) play a lesser 
role, but are far from insignificant even when the decision-makers are 
themselves ignorant or fancy themselves contemptuous of the rules. 


International law has not diminished in importance as an “independent 
variable” (whatever that means) affecting relations between states. 
It was oversold in the 1940’s and we are now returning to the earlier 
order in some ways. In other ways the worldwide increase of state 
control of trade, commerce, industry, and the arts, ete., has made 
reference to “nongovernmental actors” misleading. For example, it 
would be hard to convince any fisherman in the world today that public 
international law was unimportant as a state-imposed “independent 
variable”. The increased impact of foreign legislation is matched by 
increased A of public international law—not inversely propor- 
tional to them. 


Nigel S. Roptry attempted to tie consideration of Prof. Franck’s first 
proposition to the other propositions. He urged that state practice in non- 


controversial areas be examined before drawing generalizations about the 
effectiveness of international law: 


Superpower behavior, while itself worthy of study by international 
lawyers to learn better to predict their actions in terms of their estab- 
lished systemic norms need not be regarded as the criterion by which 
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all principles of international law must be tested. The absence of 
international enforcement machinery should not make us shy of quali- 


fying the behavior of states as legal or otherwise. States themselves 
are not so modest. 


It would be fradulent, however, to teach international law without 
regard to the limitations of the “legal” system being studied and its 
role in international affairs. 


The tendency of academic lawyers, in all fields, to study areas of real 
controversy beclouds the fact that in international law, as in other 
fields of law, many areas are fairly clear and elicit generally conform- 
able behavior of states. 


The role of nongovernmental entities in international relations is of 
great importance. They should be thoroughly studied by students of 
international law, not by way of derogation from public international 
ia as factors contributing to the expansion of boundaries of 
the field. 


There are contradictions bred of divergent group interests in inter- 
national society as in all societies. Bodies of law applicable as be- 
tween groups of states of similar class, wealth, ideology, etc., have 
emerged and will continue to do so. This does not mean that there 
can be no rules of behavior reflecting the world’s common humanity, 
though it may mean an expansion of the area of state sovereignity, 
e.g., with regard to state responsibility for injury to the economic inter- 
ests of aliens, 


Peter H. Roun preferred to distinguish crisis from non-crisis behavior: 


The only even remotely satisfying answer to the perennial question 
of whether international law has an impact on state behavior seems 
to me to come only after breaking the question into two parts: (1) 
crisis behavior and (2) non-crisis behavior. Then I would say “no” 
for (1), and “yes” for (2), and would quickly add the usual caveats 
about fuzzy borderlines and exceptions and so forth. 


The words “crisis” and “non-crisis” behavior are modern but the idea 
is as old as international law itself. The classics referred to the “honor” 
of the state, or its “existence” or “integrity,” and they allowed states 
to disregard obligations in conflict with such primordial conditions. 
Still today there are reservations to the I.C.J. optional clause that echo 
the classics on this point. Besides, common sense and history jointly 
teach us that such events as Pearl Harbor and the Cuban Missile Crisis 
have a way of shoving law to the side. . . . On the other side of the 
dichotomy, there is the equally stark fact that most countries observe 
most obligations in most treaties most of the time. 


We should pay more attention to the dualism of crisis and routine. 
Most people are somehow aware of it but more often than not it gets 
lost in the shuffle. The deniers of law pick their evidence out of the 
crisis bag, and the apologists for law wallow in the troughs of trivia. 
So both seem to have good cases and yet the cases are mutually 
exclusive, at least in the intellectual adversary spirit in which they are 
usually posed, e.g. Proposition I. 


Prof. Roun continued: 


If we accept this “new dualism” as a fact of international life . . . the 
real issue is the quantitative proportion between the two. This pro- 


134 


portion should be (and so far has been) within the survival tolerance 
of our planet. But both the proportion and the tolerance itself ma 
not be constants but variables of things we don’t know or understan 
and this knowledge ought to have a pretty high priority for research. 


Stated in these terms international law can be taught without either 
the apologist’s overclaim or the denier’s cynicism, It also conveys to 
students the necessary and proper sense of social urgency, and it pro- 
vides an overdue research tocus for doctoral candidates. 


With respect to the dialogue between Profs. Franck and Fisher, Nigel 
Ropiey said one should understand law preparatory to recommending 
changes in it. He suggested examination of the roles and goals of the 
various actors—judges, government advisers, apologists for governmental 
action, outside observers. 

Peter D. Troosorr developed somewhat similar ideas: 


Law students from a number of different law schools who have worked 
with my firm have said that they regard their school’s public inter- 
national law courses as badly taught and irrelevant. Their comments 
and my experience as a student lead me to conclude that a public 
international law course could be taught with a series of problems 
which relate public international law issues to the many olber legal 
facets of a transnational commercial transaction. Like the problems 
in a good business planning course, these public international law 
problems should bring together a number of diferent factors which 
may be present in any transnational undertaking. Each problem 
should have the concreteness which engages the students’ interest 
and the complexity which faces the lawyer involved in transnational 
legal problems. 


The following two examples are illustrative of this suggested approach. 
First, take the case of U. S. oil and mining interests which are inter- 
ested in exploring or exploiting the deep seabed. A carefully organized 
problem could relate their objectives to the existing international law 
on the extent of the territorial sea, the 1958 Geneva Convention on 
the Continental Shelf, and the U. S. working paper for the 1973 Law 
of the Sea Conference. Instead of studying the North Sea Continental 
Shelf Cases in a vacuum, the student could examine those cases for 
principles supporting the position of an oil or mining company ae 
particular rules governing the extent of a nation’s continental shelf. 
At the same time, such a problem would raise issues with respect to 
various domestic legal considerations such as the propose legislation 
to create a reciprocal regime for the deep seabed by national statutes 
and the Canadian legislation on Arctic Pollution and Territorial Sea 
and Fishing Zones. 


The same issues might be raised from a different perspective in a 
problem concerning the objectives of the developing countries in the 
1973 Law of the Sea Conference. In this context, the problem would 
relate to the objectives of developing countries, i.e., to obtain a share 
of the revenues resulting from seabed mining and also, in some cases, 
to restrict production of certain raw materials which are now supplied 
from inland mining in developing countries. Approaching the matter 
from still a different point of view, a class might examine the terri- 
torial sea question in a problem relating to the U. S. Defense Depart- 
ment’s concern over the future regime governing international straits. 
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Such a problem would require analysis of the factual and legal basis 
for the U. S. proposal to establish high seas rights in the waters of 
international straits and in the air over such straits in order to prevent 
a 12-mile territorial sea from limiting the right of naval and air access 
through certain straits. 


My second example relates to South West Africa. The 1971 I.C]. 
Advisory Opinion might be considered from the perspective of a U. S. 
company considering whether to invest in South West Africa. It 
could be examined in the context of determining what specific legal 
obligations, if any, were imposed on the United States as a result of 
the opinion and its subsequent acceptance (with U. S. support) by 
the U.N. Security Council. The enquiry would also lead to study of 
the domestic legal implications for U. S. companies of the U.N. action 
on South West Africa. 


Prof. Rusem, in responding to the problem-solving approach just sug- 
gested, noted that teaching. students to be “problem-solvers” does not solve 
problems; it creates bureaucratic squabbles: 


The remedy for seizures of power by “problem solvers” in government 
should be a heightened sense of responsibility by those to whom they 
are organizationally responsible and a return to the practice of resign- 
ing over issues of principle—not by training up a generation of in- 
competent “problem-solvers”. 


Michael Barxum introduced a note of skepticism: 


We have become victims of our own rhetoric. A subtle transformation 
has occurred, through which we have come to regard the real and 
the desirable as occupying the same status. We wish something to 
be true, therefore it is. This suggests a symbiotic relationship between 
foreign policy-makers and international lawyers. The former invoke 
legal rhetoric after the fact as a means of legitimating their decisions. 
The latter aid in this effort in the belief that the rhetoric has had a 
formative influence upon the decisions. 


The heart of the problem lies in the strength of our own reformist 
impulses. We have become trapped in our scholarship by our desire 
to critically influence events in a particular direction. It is altogether 
admirable that many wish to make such a commitment, but it at least 
ought to be recognized as a commitment that at times runs counter 
to the demands of empirical investigation. The world may be a very 
different place than we desire it to be. A corollary of this is that 
actual, observable regularities of conduct are not identical with, and 
in fact may cut across, the formal rules to which the field of inter- 
national law appears to be committed. | 


Whether someone wishes to devote his energies to the reform of inter- 
national behavior is obviously a personal decision and it would be 
presumptuous of me to suggest how others ought to make it. But it 
does seem wholly legitimate to suggest that a commitment to reform 
continues to dangerously distort scholarship. The een proph- 
ecy does not seem to work very effectively in international law and 
if we are to get anywhere we must take the world as it is—which is 
to say, imperfect. And we must similarly acknowledge the fact that 
we have only the most rudimentary understanding of how international 
relations in fact occur. Moral-legal rhetoric, unfortunately, makes the 


136 


world seem both better and more easily perfectable. than I believe 
empirical research would show. 


One caveat should be added to the foregoing. One set of conse- 
quences may flow from the fact that we often believe our own propa- 
ganda. Another set would flow were we able to determine that legal 
rhetoric was also internalized by foreign policy decision-makers. It 
is one thing to say that we try to shape the world according to a legal 
image; quite another to suggest that policy-makers do so as well. 
That, as they say, is an empirical question. I for one would be 
delighted to know the answer, although the question seems rarely to 
be pursued in a systematic fashion. It is entirely possible that the 
rhetoric of international law has insinuated itself into the decision- 
making process. Too many people have simply assumed this to be 
the case, but until someone comes along with answers, the question 
must still be regarded as a very open one indeed. 


Richard W. Epwarps, Jr. commented that persons around the table had 
diverse perceptions of the effectiveness of international law. Unfortunately, 
most of the statements were phrased in language of personal observation 
or intuition. It was at this point almost impossible to prove anyone wrong 
and probably no one around the table had been persuaded to abandon 
his own position or to adopt that of someone else. How can the widely 
varying perceptions exhibited in the panel discussion be tested? If they 
are not tested, how can teachers “tell it like it is” when dealing with the 
roles of lawyers and legal institutions in their classes? 


Basic APPROACHES TO THE TEACHING OF INTERNATIONAL LAW 


Having drawn battle lines on Proposition I and having clarified percep- 
tions, admittedly diverse, of “how it is”, the participants moved to a dis- 
cussion of teaching approaches. Prof. Romn said the goals of courses 
directed to undergraduate students and to graduate students of political 
science were different. Different considerations would enter into planning 
courses for law school students. You can’t teach the average undergrad- 
uate as though he is going to enter the field as a professional actor. For 
the graduate student, it is much different; now there is a professional 
identification. The graduate student usually does not expect to become a 
political actor either, but he does see himself as a political science teacher. 
His orientation is toward making a name for himself in research and writing 
on international affairs. 

The CHarmrman noted the divergence between the career orientation of 
the political scientist, described by Peter Rohn, and the practical orienta- 
tion of the lawyer as described earlier by Peter Trooboff. 

Henry J. Ricuarpson III commented that the “Trooboff approach” as- 
sumed acceptance of the legal system with the lawyer’s task being to work 
within it. He believed this a problem of a “clinical” approach to teaching. 
He went on to say that lawyers as well as political scientists had a responsi- 
bility to look to the goals of the international legal order—world peace 
and an equitable distribution of the world’s resources. 
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Frof. Ricuarpson felt that studies should be directed toward appre- 
herding emerging expectations in the international community. He was 
thinking of the expectations of peoples, not the actions of states as formal 
legal entities. We need to study the perceptions various international 
actors have of transnational authority rather than using the classroom to 
rescue the doctrine af sovereignty. He suggested that teachers look at 
how law could be used to remedy the deprivations suffered by the inhabi- 
tants of former colonial areas. Reference was made to the claims of Black 
Parthers for unrestricted access to Africa. Prof. Ricuarpson concluded 
by saying that the emerging expectations of people affect all major inter- 
nat-onal actors, not only governments, and they impact domestic legal 
systems. 

Saul H. Menn.ovirz agreed. Teachers should concern themselves with 
the development of a new legal order. One needs to produce in law 
schools a theory of social and political change. Attention should center 
on the formulation of goals and ways to reach them. Marcus Raskin said 
a theory of international law should be developed that is not grounded in 
naton-state structures—a theory of transnational control over all kinds of 
par-icipants in international interactions. It would include concepts of 
hov international law can be internalized into domestic legal systems. 

Jii Marex noted that socialist scholars see international legal relation- 
shiçs among countries differently depending on their domestic legal sys- 
tems, that is, whether they are Communist countries, developing countries, 
or capitalist countries. Any development of international law science in 
Communist countries is fully subordinated to the foreign policy of their 
governments. . 

Ved P. Nanna said that the international law teacher should not avoid 
conzronting the broader economic, social, and political issues affecting not 
only inter-state relations but affecting other participants in the international 
arena as well—for instance, individuals, business enterprises, etc. He 
asked if social scientists would accept the challenging of the existing order 
and the suggesting of prescriptions, making recommendations, as a proper 
role for a law teacher both in his teaching and writing. 

Michael Barxun interjected that social scientists and law teachers may 
properly be engaged in two different enterprises. He detected in the re- 
marxs of Profs. Mendlovitx and Richardson a desire to move law teaching 
clos2r to the social scientist’s perspective. We may have oversold, he said, 
what social scientists can do for lawyers. The skills and compétences re- 
quired of political scientists and lawyers may be different. He was not 
persuaded that knowledge of political science, for example, made one a 
better politician. The lawyer may be better off to “rent or buy” expertise 
thar. to train himself. 

Pater H. Roun found Prof. Nanda’s question interesting. During the 
early 1960s the behavioral approach was predominant in the literature of 
policical science. The emphasis was on better descriptions of political 
processes; the techniques used, including quantification, were of a scien- 
tific or pre-scientific character. Efforts were made to avoid value judg- 
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ments. Now the field of political science is in what David Easton has 
described as a “post-behavioral revolution”. One sees a “reform orientation” 
in the study of political institutions gaining support. At this point in time 
there is tension between the “behavioralists” and the “social reformers”. 

Returning to the law school setting, Michael Reisman said there is a 
crisis of focus. We live in a time of global simultaneity and few actions 
are insulated from transnational repercussion. Even the law school prop- 
erty course is tied to money and to the international monetary system. 
We live in a world order and international law should be the “queen” of 
the law school curriculum. Without denigrating lawyers’ manipulative 
skills, we need to teach world order goals. The creative aspect of the 
lawyers’ work deserves greater attention. 

Woodfin L. Burre, (University of Texas), said that from the conversa- 
tion he concluded that international law was not being taught “like it is”. 
Half of the persons around the table seemed most anxious to communicate 
to students their ideas about “reform” and changes that should be made. 
This concentration appears in some cases to go so far that the students 
fail to gain an adequate understanding of how international law works | 
in actual contemporary settings. 

James J. Barcus said that courses must bring together description and 
understanding of the legal and social system, how to use the legal tools, 
and a perspective on reform. Positions had been advanced in the dis- 
cussion as though they were mutually exclusive. 

Wesley L. Goutp (Wayne State University) said that teachers when 
they get together tend to be overconfident in their statements about what 
they do and accomplish and about their methods and goals. Who sets 
the goals that a teacher pursues in his classroom? Do the students? Do 
the future clients of the students? Does the community in which the 
university is located? If the teacher thinks he is free, how does he take 
the views of these persons into account? 


TECHNIQUES OF TEACHING AND RESEARCH 


With respect to theory building and data gathering, Peter H. Romn, 
commented: | 


I am most interested in (1) the theory/data mix and (2) the academia/ 
government feedback. On the first, I feel that for centuries we have 
been theory-rich and data-poor, and it is high time we try to reverse 
the proportion. I realize that this may cause some initial excesses 
on the data side, but I still think the pendulum has to swing quite a 
bit more over to this side before we can find some healthy middle 
ground. On the second, I feel that we are just barely beginning in 
any systematic way to explore the mutual impacts between academia 
and government and that we need a few years of organized and 
enuinely comparative efforts in many countries before we can even 
egin to call this a new research trend in international law. 


Throughout the discussion there were brief references to interdisciplinary 
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studies and to clinical or activist approaches to the teaching of inter- 
national Jaw. 

Burns H. Weston remarked that he was once involved in what was 
supposed to be an “interdisciplinary” seminar on international human rights. 
It in fact became a multi-disciplinary seminar. He found that questions 
for study must be posed in terms that bring talents together rather than 
divide competences. Saul H. Menpiovrrz said that when one hears the 
phrase “interdisciplinary,” one can expect something “phoney”. Michael 
Barxun mentioned that political scientists and law teachers may be in- 
volved in different enterprises. Francis VENDRELL (United Nations Insti- 
tute for Training and Research) said that at UNITAR seminars a deliberate 
effort was made to get away from “an academician’s approach”. 


Roger Fiswer saw little value in bringing teachers from different disci- 
plines together to reach a common description. He preferred to ask people 
from different disciplines questions like: What kind of action do you think 
ought to be taken? Would you want this provision in a piece of legislation? 
Abram Cayes noted that interdisciplinary work takes different forms. In 
the case of a conference that will end in a few hours, questions must be 
focussed narrowly. Where persons of different backgrounds are engaged 
in a common research project or a class taught over an extended period of 
time, questions need not be narrowly phrased at the beginning. The indi- 
viduals should be given time to learn how to work effectively together. 
He concluded by saying that the lawyer operates in an environment where 
a great deal of non-legal data is important: Lawyers in lawyering must 
know and use that data. 

Peter D. Troosorr had introduced the idea of clinical training of law 
students in international law. Ved P. Nanna commented that he had initi- 
ated an internship program in international law. Students enrolled in the 
international legal studies program were working with lawyers practicing in 
international law. They would also be assigned to federal and state agen- 
cies in the Denver area concerned with customs, trade, and the like. The 
Denver Consular Corps is favorably inclined to allowing students to work 
as interns with various consulates. Although the program was young, his 
assessment of it was positive. 

The CHARMAN remarked that New York University students had brought 
a suit to enjoin Union Carbide Corporation from processing chrome of 
Rhodesian origin. The suit raised the question of the legal effect in the 
United States of Security Council resolutions, and it involved the students 
directly in the controversy. When challenged about how good a job law 
students can do, Prof. Franck said that as of April 28, the students had 
been successful for eight days. Richard A. Franx said students find actual 
cases exciting. The adrenaline flows and they learn fast. 

Alfred P. Rupr had reservations about clinical teaching. He said it 
might be a confession by academicians that a theoretical groundwork can 
be laid in Jess time than hitherto thought. Three years of post-graduate 
study beyond the J.D, had convinced him there were no shortcuts to 
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mastery of the subject matter of international law. Most of his students 
were unlikely to assume operational responsibilities in the State Depart- 
ment or in other positions directly concerned with international legal work 
at least for many years in which they would. have ample “clinical” ex- 
perience. One of his tasks was to train students, who will be future com- 
munity leaders, in how to read a newspaper. 

Mr. TroosorF explained that he had not suggested that law schools teach 
trivia or the “nitty-gritty” of law practice. Skill in negotiation is a skill 
worth learning, some lawyers never learn it. It is a skill that can be im- 
proved through training. 

With respect to role-playing as a teaching technique; Mr. Troosorr 
commented: 


Negotiations could be carried out in the classroom with students repre- 
senting either governments or private interests. - Following such nego- 
tiating exercises, a class could examine the strategy which each student 
followed on behalf of his client and his effectiveness in carrying out 
that strategy. The simulation situations should not, of course, be 
limited to negotiation. They might include such “co-operative” exer- 
cises as meetings among representatives of various U.S. agencies to 
work out a position for an international conference or discussions be- 
tween members of the U.N. Secretariat on recommendations to be 
made to the Security Council. 


Arghyrios A. Fatournos (Indiana University, Bloomington) had found 
that students in international law courses must be given more non-legal 
background information than is necessary in other law courses. If oppor- 
tunities for placements are limited, a clinical program is not possible. 
However, role-playing can be used. Prof. Franck said that he had used 
simulation in his classes. One exercise helped students to see that even 
hostile interaction involves an element of co-operation. Prof. NANDA noted 
that international law was a required first-year course at the University 
of Denver. Most of the students would not specialize in international 
legal studies. Nevertheless, he found a place for simulation and role- 
playing in his course. Clinical training shortly before the student graduates 
could be valuable. 

Burns H. Weston commented that he, too, taught international law as a 
required first-year course. Going back to the discussion at the beginning 
of the panel, he had to report that many students at first do not see the 
relevance of international law. The old questions arise about whether 
international law is law. He found it necessary, therefore, to search out 
domestic law analogues. A recent one he found particularly useful con- 
cerned an Air National Guard plane that crashed in Iowa and destroyed 
a farm house. A suit against the Federal Government not being possible 
under the Federal Tort Claims Act, compensation for the homeowner was 
received following negotiations between the Governor of Iowa and the 
U.S. Department of Defense. Analogues such as this one are many and 
should be used frequently to point out how law can operate as a “hori- 
zontal” decision-making process. 
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A lawyer from Nigeria, speaking from the floor, said that the questions 
discussed by the panel were questions discussed in his country. The 
students’ initial skepticism was similar. When the United States imports 
carome from Rhodesia notwithstanding Security Council resolutions and 
Article 25 of the U.N. Charter, students are cynical. When territorial 
waters are discussed a different attitude emerges. 

Toward the end of the session Abram Cuayers observed that had the 
g-oup been domestic criminal law teachers, the range of pedagogic issues 
d‘scussed would have been very similar; theory v. data gathering; reform v. 
e=position; clinical v. problem; method v. socratic teaching; etc. This 
was an indication that in the past 20 years international law had established 
itself solidly in the law school curriculum. When he was in law school 
only one international law course was offered and very few students took 
it Today over a third of the students graduating Harvard have taken 
a: least one course in the international field. The figures are comparable 
for other schools. The diversity of views expressed in this discussion was 
not a symptom of “crisis” but healthy intellectual activity which was begin- 
ning to make itself felt through research and teaching, just as academic 
work has in other fields. He thought that a “critical mass” has now been 
formed. Others were more skeptical. 

At the conclusion of the discussion the Cramman said that if nothing 
else the discussion had had some of the therapeutic effects of an encounter 
g-oup. Persons had been willing to share their insights and activities; 
irdividuals who thought what they were doing was unique or even eccen- 
tric found that somewhere else in the United States there was at least 
one other person doing substantially the same thing. Pehaps this would 
contribute to these individuals a sense of security in professional support 
that they had not previously perceived. 


ANNEX 


Some ALLEGATIONS ABOUT THE FIELD or INTERNATIONAL LAW 
AND Its TEACHING 


I. On International Law as process and manifest self-interest rather than 
as a body of rules 


Proposition: The behavior of states is governed solely or primarily by 
national self-interest, in the definition of which Jaw plays virtually no role. 
The references to law in the rhetoric of states is just that: rhetoric. The 
United States, like other superpowers, uses legal arguments to justify 
political expediency. Law, qua law, has virtually no input into our foreign 
policy-making process. 


Major Derivation: To teach students international law as a system of 
rules binding on, or materially affecting, either (a) the international sys- 
tem, or (b) the foreign policy of the United States. is fraudulent and should 
b2 discontinued. Instead, emphasis should be placed on training observers 
and manipulators of state conduct by emphasis on behavioral science and 
transactional studies. 


142 


Minor Derivation: While international law, despite the treaties and 
treatises, cannot honestly be conceived, taught, or practiced as a body- of 
rules, lawyers might play a meaningful role in shaping state conduct. This 
might be achieved by replacing the classical emphasis on a body of formal 
rules with training in procedural skills—negotiation for example—based 
on behavioral study of state conduct, on quantitative analysis of trans- 
action patterns, on developing mathematical or structural models of the 
system within which transactions occur, on functional multi-dimensional 
Sle of the national interest, and on exercises teaching practical problem- 
solving. 


Alternate Minor Derivation: While states do not act in accordance with 
aoe norms, they do act in accordance with their perceived self-interest 
which is itself subject to behavioral norms or “laws of conduct”. Lawyers 
can be retrained to synthesize the empirical and behavioral social sciences 
to become expert perceivers of the norms of behavior that shape the 
conduct of others. So trained, these Jawyers may help their governments 
operate more predictively and effectively in the international arena by better 
understanding the elements of expectations, conflicts, and harmonizations. 


II. On International Law as law between nongovernmental entities 


Proposition: As law has diminished, or is seen to diminish, in importance 
as an independent variable affecting relations between states, law has in- 
creased in importance as a factor in relations among nongovernmental 
actors engaged in trade, commerce, industry, the arts, tourism, the pro- 
fessions and labor. 


Major Derivations: Public International Law should be de-emphasized in 
favor of foreign, comparative and transnational eco-commerical law. 


Minor Derivation: The really significant legal developments in the inter- 
national system, currently, are those occurring around commerce and re- 
lated subsystems. If students are to study international organizations, they 
should be pointed towards the legal and related operational problems and 
experiences of General Motors, or ADELA, or ICFTU rather than the U.N. 
If they want to study world order they should focus on problems of 
harmonizing the U.S. and world tax or antitrust policy, rather than on 
models for a world peacekeeping force. 


III. On International Law as intra-regional, intra-cultural or intra-class law 


Proposition: There cannot be a meaningful system of laws between 
nations with profoundly diverse histories, cultures, ideologies, values and 
levels of socio-economic development. Neither can there be a shared law 
between the very rich and very poor. Until these diversities have somehow 
been amalgamated, which is unlikely in the forseeable future, there can 
be law only between states in a bloc, and between blocs there can only 
be politics. 


Major Derivation: International Law as we know it should be taught as 
the “law among Western capitalist states’—which is what it really is. 
Students should concurrently be trained in the laws, ideologies, values, 
social systems operating among other blocs: the socialist, African, Muslim, 
etc. To a much larger extent than at present, this implies a socio-cultural 
anthropology of international law. 
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Alternate Major Derivation: While an anthropology of international law 
should acquaint the student with the multi-textured framework within 
which a world legal order must operate, the purpose of such training and 
research should be to broaden the base of international law, to extend 
the repertory of common principles and practices, and to devise mechanisms 
for adjustment, harmonization, and standardization. 


IV. On teaching International Law to lawyers and non-lawyers: by theory 
building, data gathering and clinical practice 


Proposition: While it appears that international law is increasingly recog- 
nized as closely related to national political, economic and social goals, 
values and processes, the teaching of international law has become more 
professionalized and further removed from the social sciences. As with 
other subjects, the law school emphasis in international law is on “doing”: 
clinical programs, problem-solving, “involvement” in “practical” concerns 
of clients i.e. government and business. The social sciences, meanwhile, 
are continuing to press for comprehension, “mapping”, better description 
both quantitative and qualitative, and coed ica building. 


Major Derivation: As the developments in schools of law and of social 
science increasingly diverge, two results may be expected to emerge. First, 
tke links between persons trained in law and those trained in international 
relations and politics will break. At first their vocabularies, and, eventually, 
tkeir ability to use each other's skills will be imperilled. Second, the social 
scientists will learn more and more about matters they affect less and less, 
while the lawyers affect more and more matters which they understand 
very little. 


Alternate Major Derivation: International law may be ready for a new 
division comparable to, but not following the lines of an earlier division 
between Public and Private. An International Law of State Behavior 
might be taught in a context that establishes a firm link with the social 
sciences: particularly politics, international relations, diplomacy, and anthro- 
pology. A Law of Nongovernmental and Multinational Transactions 
might similarly be taught in a context that includes sociology, economics, and 
business administration. In both instances, the traditional selection of 
rendom subject-courses and seminars might be replaced with a functional 
progression of courses emphasizing (1) a base of relevant social science 
or economic theory, (2) legal practice (cases or case studies, treaties, 
national laws, institutions), and (3) clinical programs permitting special- 
ized immersion in particular instances of problem-solving. 


Toe LEGAL AND PoLicy CONSIDERATIONS OF 
Non-RELATIONS WITH CUBA 


The roundtable convened at 8:30 p.m., April 28, 1972, Mr. Sol M. 
Linowitz presiding. In his opening remarks the CHAmMan stated that 
while the Bay of Pigs and the Cuban Missile Crisis were far behind us the 
U.S. policy of isolation was still very much a reality and, therefore, a matter 
of special concern to those interested in U.S, relations with Cuba and Latin 
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America. Our policy of isolation, he noted, is a paradox in relation to pres- 
ent U.S. foreign policy as it affects other parts of the world, notably Com- 
munist China. To begin the discussion Mr. Linowrrz posed several ques- 
tions for the panelists: 

(1) Does the continuance of an isolationist policy still make sense in to- 
day’s context? 

(2) Has such an isolationist policy accomplished any objective of the 
United States? : 

(3) Can such an isolationist policy be justified in international law, and 
if not, how do we change that policy? The present administration, he 
noted, still views Cuba as a threat to the Hemisphere and does not envision 
a new policy approach to Cuba. Such an approach would come only from 
a change in Cuban attitudes and actions. With these comments, Mr. Lrno- 
wi1z posed two further questions for the panelitists: 

(1) Is Cuba a threat to the Hemisphere and does our policy work? 

(2) Are there signs that Cuba desires an accommodation? 

Mr. Lmowrrtz then called on Mr. John N. PLanx ° to give a brief back- 
ground to the problem. Mr. PLanx stated that he would give an over- 
view of the Cuban situation in 1964 and our status since that point. He 
cited three dates as important to the framework of present U.S.-Cuban rela- 
tions: (1) 1959, the year in which Castro came to power; (2) 1962, the 
year the OAS initiated its policy of exclusion; and (3) 1964, the year in 
which the OAS initiated its policy of economic restraints and denial. While 
the exclusionary policy was a joint effort on the part of the OAS, the rea- 
sons behind such a policy varied for the individual countries involved. Mr. 
Prank then cited the following reasons for that policy on the part of the 
United States: (1) the United States was psychologically unprepared for 
Castro’s rejection; (2) the Cold War was at its height and Cuba was seen 
as a Cold War “pawn;” (3) there was increasing concern over U.S. private 
investment in Cuba and the ability to secure prompt, effective, and ade- 
quate compensation for any loss of those investments; (4) the U.S. public 
was greatly affected by the trials of members of the Batista regime and 
Castro’s provocations in the Hemisphere. 

Mr. PLANK pointed out that other countries making up the two-thirds 
majority in support of the OAS exclusionary policy acted for reasons which 
were not wholly the same as those of the United States. That majority, he 
noted, was comprised of the smaller states of Latin America and the OAS 
at that point was more definitely an agent of the United States than is true 
today. Whatever the reasons behind the OAS action, in Mr. PLanx’s opin- 
ion, a policy of exclusion was appropriate at that time. However, the 
United States is still operating on the premise that the policy which was _ 
viable in 1964 remains so today. He urged consideration of alternative 
policies that are now available and the realization that the role of the 
United States in the Hemisphere has changed since the exclusionary policy 
was adopted. A total re-evaluation of our present Cuban policy is needed. 
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Such a re-evaluation need not look toward recognition; there are a variety 
of alternative policies which we should be exploring. 

Mr. Robert A. Hurwirca * proceeded to explain official U.S. policy with 
regard to Cuba. The United States sees several Cuban policies that are 
disturbing: (1) Cuba’s announced policy and active pursuit of the violent 
overthrow of other governments in the Hemisphere; and (2) the close 
Cuban relations with the Soviet Union. While there is less “open” inter- 
ference in other countries under present Cuban policies, there has been a 
shift in tactics from rural guerilla warfare to urban terrorism. This shift is 
due partly to the advice of the Soviet Union, the Che Guevara experience 
in Bolivia, and a lack of manpower and resources. This latter, he posited, 
is due in part to present U.S. policy. While Castro’s personal influence on 
other Latin American governments is less today than in 1964, the presence 
of the Soviet Union makes Cuba a threat to the peace and security of the 
United States. 

Given this as a statement of why we are following the present policy, the 
question must be asked, has this policy been successful? It was not de- 
signed to bring Castro down. Castro by his own actions has outlawed 
himself from the “family” of Latin America. The United States has re- 
viewed and assessed its policy towards Cuba and has found no reasons to 
change present policies. Another factor which must be taken into con- 
sideration is the attitude of the Latin American Republics. The United 
States cannot cling to its present Cuban policies in the face of a strong 
movement away from those policies by other Latin American governments. 
That policy is part of a joint effort and decision. But there is no apparent 
change in the OAS attitude and in fact there is little interest in the Cuban 
question on the part of those governments. Even though the OAS is more 
independent, its member states still find it in their self-interest not to 
recognize Cuba. | 

Mr. Covey Oxiver ** prefaced his remarks by noting that when Aesop’s 
fable of the blind men describing the elephant is combined with the Span- 
ish proverb that “In the land of the blind, the one-eyed man is king,” we 
derive: “Every one-eyed man sees his own donkey or elephant, depending 
upon what he wants to see.” So it has been with perceptions of Fidel 
Castro. The initial impact of his overthrow of the Batista regime in Cuba 
met with satisfaction, almost everywhere. But soon Castro began to break 
the rules about Latin American revolutions. His became a blood-bath: 
midnight trials, condemned persons digging their own graves, the falling, 
riddled bodies shuddering into them-—~all on TV. This changed the mass 
media’s, and very soon as a result, the American public’s, view of Castro. 
He was not regarded as a Marxist then, and probably he was not. Carlton 
Beals says the U.S. Government should have known, though, that Castro 
came from a deeply anti-American family in Cuba, “Spanish Loyalists, 
Vintage 1898.” Certainly Castro began the provocations with the United 
States; but the efforts of the U.S. Executive Branch to cope, notwithstand- 
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ing, were interfered with and eventually overridden by the Congress, 
through one of its traditional fiefdoms—the sugar quota. A change in the 
law here precipitated much in Cuban-American relations. 

Mr. OLIver then turned to his “natural” role on this panel, that of the 
law member. His major thesis was that the phrase “non-relations with 
Cuba” in the panel's title certainly did not mean “legal non-relations.” 
Legally we still have many associations with and about Cuba. In the most 
recent Sugar Act (1971), the very first and largest item in the foreign 
quotas is an entry for Cuba. (Cuba does not get it, of course; it is dis- 
tributed for the time being among other quota nations—a matter of not 
inconsiderable politico-economic significance in attitudes towards “normali- 
zation” of certain countries, as, for example, Brazil.) If one looks into the 
Customs Schedules in the U.S. Code, one finds preferential rates for Cuba, 
and the annotators say that although these preferential rates are suspended, 
they are still carried because the Cuban rates are the basis for similar treat- 
ment of the Republic of the Philippines. Our legal links to Cuba as co- 
parties to multipartite conventions and as co-members of international or- 
ganizations are well known. ‘The state of Cuba is still a member of OAS, 
presumably, although its present regime has been declared antithetical to 
the principles and purposes of the Organization. Our state practice seems 
to assume that the break in relations has not even suspended certain bi- 
lateral treaties, viz: Extradition, Guantanamo, and other entries in U.S. 
Treaties in Force. It would be interesting to inquire whether any of our 
bilateral treaties are terminated, rather than suspended. 

Cuba under Castro has triggered the operation of rather elaborate U.S. 
foreign funds controls and other mechanisms for the legal control of com- 
mercial and financial transactions. In this way we implement by national 
legal regulations our obligations in the name of collective security under 
the OAS. Our “Denial Program” supports an OAS policy that was not di- 
rected, as Secretary Hurwitch has corroborated, toward the overthrow of 
the Castro regime in Cuba. The objective of the program was, first and 
last, to respond to Castro's interventionist schemes for other American re- 
publics. Politically and popularly the word for these activities seems to be 
“subversion.” Legally it is “intervention,” clearly proscribed under the 
OAS Charter which also provides for economic sanctions as a collective 
security response to intervention. The “Denial Program” fits, legally, like 
a glove. 

What, then, of unilateral changes in U.S.-Cuban policy? The Adminis- 
tration has declared against them; but the recent change in U.S. relations 
with the People’s Republic of China has suggested otherwise to many ob- 
servers, particularly in Latin America. Certainly from the legal standpoint 
the situations are different. No such skeins of law as involves Cuba and 
the United States today existed as between the United States and Mainland 
China. In the Inter-American system, where adherence to good form, 
decent respect, and legal requirements counts for so much, Mr, OLIVER 
would certainly hope never to see unilateral action toward normalization 
taken by the United States, without attention to the interests and the ex- 
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pectations of other OAS countries. He would hate to see in Latin America 
the kinds of shock that our China change wrought to Japan. 

Mr. Tad Szuic* opened his remarks by stating that we have an interest 
in the future of U.S.-Cuban relations; our actions should be directed to- 
wards the resumption of relations that are within U.S. interests and the 
evolution af U.S. policies. As yet the United States has evidenced no de- 
sire to re-establish relations and has made no signal to initiate such action. 
At present the Administration maintains a policy which discourages Cuban 
overtures. We have made no testing of changes in Castro’s policies and 
our present policy reflects a double standard towards Cuba vis-a-vis other 
Communist countries. Mr. SzuLc doubted whether the test of Soviet in- 
terest and Soviet/Cuban military relations was a viable one, stating that the 
United States should invite change within Cuba and make signals between 
the two governments possible. 

Mr. Livowrrz then opened the discussion to responses from the panel 
before moving to questions from the floor. 

Mr. Puanx felt that we cannot define our policy in military terms; rather 
our definition should be in terms of the re-incorporation of Cuba within the 
western Hemisphere. He agreed with Mr. Szulc that our present policy is 
negative so that we avoid possible areas for closer relations. To begin 
communication he suggested that we attempt to distinguish the Cuban 
Government from the Cuban people. In opposition to Mr. Hurwitch’s 
comments, Mr. Puank noted that the OAS bound itself by the 1962 and 
1964 resolutions under pressure from the United States and that in view of 
present conditions it is difficult to say that we are obligated to follow a 
policy which we pressed on others. The real problem of non-rapproche- 
ment lies in the fact that neither party sees an immediate benefit and the 
issue has ceased to be one of priority. 

Mr. Hurwirca responded that the President was not closed to initiatives 
but there is a state of mutual hostility for which Castro must take the blame. 
Does Castro really want to be integrated as part of the OASP Correcting 
Mr. Plank, he stated that it is not our policy to break Cuban military ties 
with the Soviet Union, this is instead a condition of rapprochement. Mr. 
Hurwircs# then pointed to some of the practical aspects of a policy of rap- 
prochement. Cuba is dependent on foreign fuels for energy; those re- 
quirements are at present being met by the Soviet Union. To become in- 
dependent of the Soviet Union, Cuba needs to use its sugar as a means 
to gain foreign exchange. Therefore, for real accommodation the United 
States must open up its sugar market. But since the suspension of the 
Cuban sugar quota, U.S. demands for sugar have been allocated to other 
parts of Latin America, which now depend on that U.S. market. There is 
an additional factor to be considered. The United States cannot and should 
not operate on a wait-until-the-threat-materializes basis. Continuity of a 
policy is not necessarily good but we au treat each situation on a case 
by case basis. - 

Mr. OLxtver stated that he was all for two-way signals. Commenting on 
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Mr. Plank’s remarks, he observed that we are not concerned with subversion 
but plainly with intervention. He also felt that it would be impossible to 
get a two-thirds or simple majority to change present OAS policies. Thus 
we are likely to see discrepancies in public/private policies, especially as 
to the distribution of sugar. Castro has lost his appeal to the Latin Ameri- 
cans. He is a failure and is becoming ridiculous, which is “death” for a 
public figure. 

Mr. Szutc asked Mr. Hurwitch the rhetorical question: Are there any 
rules of the “American family” which Castro could break? We need to 
find an overriding national interest in our relations with Cuba. He sug- 
gested that the United States think in terms of the Third World relations 
and not necessarily in the narrow scope of Cuban survival. 

Mr. Linow1rz then invited the Ambassador of Barbados, who was in the 
audience, to make a comment. In response to the Chairman’s question, 
Ambassador Valerie T. McComw explained that Jamaica had only consular 
relations with Cuba and that this was a legacy from pre-independence 
policies. He suggested that the panel should examine some of the legal 
implications of the 1962 and 1964 OAS decisions. The 1962 decision ex- 
pelling the present Cuban Government was based on the theory that 
Marxism-Leninism was incompatible with the Inter-American system. It 
was a decision to exclude a government not a state, a decision which he 
felt was juridically questionable, since the OAS Charter calls for member- 
ship of states and has no provision for the expulsion of a member. If the 
legality of the 1962 decision is challenged, the 1964 decision may also be 
subject to question (even though it was based on a case of Cuban interven- 
tion in the affairs of another state). 

Mr. OLIver replied that the 1962 resolution was an action to disadvantage 
Castro but not to force succession from the OAS and that this was why 
there was no resort to expulsion of the state. The state/government dis- 
tinction is not an act ultra vires to the OAS Charter. The basis of the 
1962 decision could be re-examined but the extracontinental threat was not 
mentioned in that resolution. The 1964 OAS action which resulted from 
the Cuban plot to land forces in Venezuela contains a specific condemnation 
of aggression and intervention. The specifications of legality have shifted 
so that the basis of today’s non-relations as stated in the 1964 and 1967 
decisions are not necessarily those of the 1962 decision. 

On the question of benefits to Cuba of relations with the United States, 
Mr. PLanx suggested that Castro sees little to be gained but there is the 
possibility of economic gains, i.e., a closer port. Again, he pointed out that 
the distinction between the Cuban Government and the Cuban people 
should be made and noted that the Cuban people still feel very much a 
part of Latin America. 

The Ambassador of Barbados replied to a question on the threat of 
Soviet ships in the Caribbean by stating that this may be one of the factors 
that has prompted a desire for a 200 mile territorial sea on the part of 
some Latin American and Caribbean states. 

To a question on trade regulations Mr. Hurwrrcn replied that trade 
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regulations would be a good point from which to start loosening relations 
with Cuba if there were improvements in Cuban policies. However, this 
latter factor must precede any other action. 

To a question on the role of Cuban refugees, Mr. Szorc observed that 
the “naturalized” vote in Florida is exerting pressure which may be of 
significance. He also pointed out that a great many of these refugees were 
not being integrated into the society in the manner that other immigrants 
have been before them. 

Mr. OLIVER in response to a question stated that Castro has good reason 
to be concerned with a great power agreement on Cuba. The continued 
Soviet presence in Cuba may in fact be designed to force the United States 
into a sphere of influence “deal” in which Cuba would not fall into the 
Soviet sphere. He also expressed the belief that the recent strains on 
Japanese—U.S. relations raise extremely serious issues. While the United 
States gets upset about its treaty commitments, shouldnt we practice 
novation in regard to those commitments? 

Mr. Hurwirca reiterated that the U.S. policy is the same today as in 
1969 and noted that the problem of unsettled U.S. claims was not really 
of major significance in any decision to normalize relations with Cuba. To 
a question on the purpose of our isolation policy, he responded that there 
are three aims: (1) to do what we can to limit the capacity of the Cuban 
Government to engage in subversive policies; (2) to make Cuba as costly 
a burden on the Soviet Union a possible (at present that cost is $5-6 million 
excluding military equipment); and (3) to discredit Cuba’s image as a 
desirable model for other countries to follow. Isolation is not the decisive 
factor in Cuba’s poor economic situation which results rather from internal 
economic inefficiency; but isolation and the denial policy do play a role. 
While not seeking to bring Cuba down, we can maintain these pressures 
and “play for the breaks.” There is no viable alternative which gives us 
greater advantage at present. 

Brirr C. ANDERSON 
Reporter 


A New INTERNATIONAL MONETARY POLICY 
AND WORLD PUBLIC ORDER 


The session convened at 8:30 p.m., April 28, 1972, Mr. William B. Dale * 
presiding. 

The CHARMAN pointed out that the panel was a balanced representation 
of economists and lawyers. The August 9, 1971 breakdown in the inter- 
national monetary system caused a change in position, policy, and attitude 
by the United States. The three “B’s” on the panel—Bergsten, Bradfield, 
and Bryant **— as individuals, had had the greatest effect upon this 
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change in U.S. economic policy. Among the problems created by the 
breakdown for international law, the CHARMAN observed, was that lawyers 
are attempting to think like economists and economists like lawyers. Both 
are trying to formulate a new, longer term arrangement. 


REMARKS OF C. FRED BERGSTEN * 


The rules governing international economic relations have broken down. 

All major countries are violating or have recently violated, their interna- 
tional monetary commitments under the Articles of Agreement of the In- 
ternational Monetary Fund (IMF). The dollar is not convertible into U.S. 
reserve assets. France and Belgium are maintaining multiple exchange 
rates. Canada has been floating its exchange rate since 1970. Almost all 
major countries were floating in the fall of 1971. 

The basic rules of the GATT (General Agreement on Tariff and Trade), 
which purport to govern international trade, are also being violated more 
than observed. Trade barriers are growing rather than falling. Non-tariff 
barriers rather than tariffs have become the major method used to provide 
protection from imports. Less than one-half of world trade observes the 
most-favored-nation principle of nondiscrimination among trading partners. 

These developments have major implications for overall world public 
order. The economic area has led the way in devising and implementing 
international rules of conduct, and a breakdown here augurs ill for bringing 
other spheres of international activity under rules and regularized processes 
of conflict resolution. By policitizing international economic relations to a 
far greater degree than heretofore, this breakdown of rules and procedures 
also threatens to trigger conflict among the major industrialized nations 
directly. 

The breakdown has occurred for four reasons: 

First, increasing international economic interdependence has heightened 
the tension between the gains from a liberal world trading and payments 
order, and the inroads that it makes into nations’ sovereign control of their 
own destinies. On the one hand, an increasing number of U.S. corporations 
and workers rely on the world economy for their livelihood. On the other 
hand, the AFL-CIO now wants to control tightly U.S. imports, and foreign 
investment by U.S. firms, because of the threats they pose to worker security 
in this country. Internal U.S. politics, and politics in other countries, have 
become much more polarized on international economic issues as a result 
of increased interdependence. 

Second, the United States was the steward of the rules and processes 
devised at the end of World War II, because it perceived these rules as 
legitimizing a world economic order that served its interests. Now the 
United States is uncertain about the nature of its interests, and fears that 
present rules and institutions may even run counter to them. For example, 
the customs union and border tax rules of the GATT are often perceived 
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as hurting U.S. trade, and the United States—having lost its dominant 
power—now dislikes being outvoted in international institutions. 

Third, other countries perceived the rules as protecting them against 
hegemonial dominance by the United States and were willing to accept 
some prejudice to their interests in return. Now some major countries, par- 
ticularly those which have joined together in the EC (European Com- 
munities ), can deal effectively with the United States on a “bilateral” basis; 
they think they no longer need the rules and multilateral institutions, and 
are hence unwilling to accept the resulting limitations on their freedom of 
national action. 

Finally, the international institutions that were responsible for managing 
the rules and procedures failed to seize the opportunity to develop their 
own personalities and create an independent force for preserving and 
strengthening them. 

What comes next? In principle, there are three bases on which to 
organize the world economy: 

(a). No meaningful organization, with relations determined by a com- 
bination of market forces and the interaction of national goals and capabil- 
ities: This option could be costly for those economies that are relatively 
open to the world economy. At worst, it could lead to competitive currency 
devaluation and trade controls. At best, it would be characterized by 
an absence of co-operation in achieving balance of payments adjustment and 
resolution of trade disputes. However, it might not be too costly for those 
economies that are not so open, which include the three major powers, the 
United States, expanded EC as a whole, and Japan. It would cater to the 
strong tendencies everywhere toward increased national sovereignty. It is 
thus by no means impossible, since international economic rules and or- 
ganizations have existed only since 1945 and were “creatable” only under 
near-total American hegemony in the wake of total war. 

(b). National dominance: However, the EC and Japan now compete 
successfully with the United States and no single nation now possesses the 
capability to dominate globally even as much as did Britain in the 
nineteenth century and the United States in the early postwar period. 

(c). International co-operation, with rules and established procedures 
governing economic relations among actors of relatively equal weight to 
regulate the conflict arising from the tension between greater economic inter- 
dependence and greater impulses toward exercising national sovereignty: 
If powers of relatively equal weight had convergent goals as well, there 
would be little problem in resolving conflict; but they do not, particularly 
if the radical U.S. policy shift of August 1971—from “benign neglect” of its 
trade and payments balances to aggressive concern for them—represents 
a permanent change rather than a temporary aberration, so such co-operation 
is by no means easy to obtain. 

Option (b) could be combined with either options (a) or (c), with 
individual nations dominating regional spheres of influence (the United 
States in the Western Hemisphere, the EC in Africa, Japan in the Far East, 
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the Middle East and South Asia up for grabs) and relations among blocs 
either unco-ordinated (as among the sterling area, gold bloc, and dollar area 
in the 1930's) or subject to international rules (as among the similar de facto 
monetary areas in the postwar period). 

In legal and procedural terms, it is probably safe to assume that inter- 
national rules and institutions will remain with us. The issue is how 
effective they will be. The specific options are (with numerous permuta- 
tions of course possible): 

(a). Loose or essentially irrelevant rules, as now exist: Most key issues 
are being discussed outside the main forums in the Group of Ten and 
bilaterally for money and for trade. International co-operation exists only 
defensively, in response to crises, and only at the perimeter (swaps and 
other credits to avoid crises, international controls of small segments of 
international liquidity through SDR’s (Special Drawing Rights) and the 
two-tier gold system, no agreement on sharing the burden of adjustment 
or measures to promote it, trade “concessions” in citrus but no progress on 
the Common Agricultural Policy or the proliferation of quantitative restric- 
tions and “voluntary export restraints”). This would carry out organiza- 
tional option (a)—very little organization. 

(b). Ubiquitous rules based on the need to resolve all international eco- 
nomic conflicts peacefully and to maximize the gains from increased eco- 
nomic interdependence: Firm rules or codes would govern balance of pay- 
ments adjustment by individual countries. SDR’s, on which all decisions 
are by weighted international vote, would become the only reserve asset. A 
revised GATT would permit automatic retaliation against any new (or even 
old) trade barriers. This would be based on either an organizational option 
(a) via a major breakthrough of co-operation, or option (b) via dominance 
of a single power inclined to do so. 

(c). Compromise rules which represent major progress in regulating 
economic relations, based on a less ambitious gradation of organizational 
option (c) with the backing of whatever nation was relatively dominant à 
la (b): Exchange rates could be governed by presumptive guidelines, 
where economies intertwine most directly, rather than firm rules governing 
all adjustment behavior. SDR’s could play an increasing (but not total) 
role in world reserves, but gold and dollars could be retained by those 
who wanted them under suitable restraints to avoid disrupting the system 
and hence other countries. New trade rules could recognize the realities of 
the present (a large EC bloc, the prevalence of non-tariff barriers ), but set a 
goal of free trade over some lengthy period (10-20 vears) and specify excep- 
tions which could be maintained under suitable international surveillance. 

I opt for option (c). Anything less risks chaos, anything more infringes 
on nations’ rights to pursue their own objectives (and would thus, properly, 
be rejected by national authorities), Even (c) in pure (ie. multilateral) 
form is ambitious, and an acceptable (if politically distasteful) fallback 
would be (c) for relations among broad economic areas, within which na- 
tional dominance prevailed and the international rules had little meaning. 
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REMARKS BY MICHAEL BRADFIELD ° 


I can agree that there have been widespread departures from the rules 
of the International Monetary Fund and the GATT. This is, of course, 
a cause for concern but it is important to emphasize that the system is func- 
tioning and functioning effectively. This is not to say that there is no dis- 
satisfaction with the international monetary system. A great deal of atten- ` 
tion, governmental and non-governmental, is being focused on how to 
achieve a better system. ‘The various departures from the rules are a clear 
indication that the rules are in need of revision. 

With the decline in the predominance of the United States, one of the 
major objectives which many people feel is essential in any new system is 
that it be made more symmetrical. The objective is to assure that all 
countries are subject to balance of payments discipline and that no country 
has the right to finance its deficits with its own currency. This aspect of 
symmetry is obviously aimed at the large balance of payments deficits that 
the United States has run in the past. 

However, it does not seem that a great deal of thought has been given 
to how to make such a system truly symmetrical. A system constructed on 
the basis of full convertibility into reserve assets with exclusive creation of 
new international liquidity by international decision would place all of the 
pressures for adjustment of payments imbalances on deficit countries, espe- 
cially if there were little in the way of new reserve creation. It seems 
almost essential that in a world of economic equals that there must be 
adequate rules for an appropriate sharing of the adjustment burden by 
surplus countries, 

In the past there has been no shortage of adjustment pressures on deficit 
countries. In a relatively fixed exchange rate world they are under bank 
account discipline and can continue running deficits only so long as they 
have reserves to spend. Once their resource limit is reached, they must 
adopt the policies necessary to achieve adjustment including exchange rate 
policy. And, of course, the IMF, as a major balance of payments lender, 
has played an important role in persuading countries to adopt the necessary 
adjustment policies as the price of access to its resources. 

Surplus countries have had little in the way of incentive to adjust. They 
can keep on running surpluses just so long as they are prepared to accept 
reserve increases or build up their international investment position. Many 
surplus countries take internal measures to offset the inflationary impact of 
reserve increases and continue to run surpluses for domestic policy and other 
reasons. The IMF exercises no direct influence over the policies of surplus 
countries and the Fund's scarce currency clause has, in effect, been a dead 
letter though the principle embodied in that clause of discrimination against 
surplus countries was itself widely used against U.S. goods in the early 
postwar period with U.S. consent. 

Yet, the idea that the adjustment process should be symmetrical is not a 
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new one. You are all aware that the classical gold standard had built into 
it an automatic adjustment process whereby countries in surplus that gained 
gold would feel the impact of the expansion of the money supply based on 
these reserve increases with the result of low interest rates, capital outflow, 
higher prices and an eventual decline in net exports. You are also aware 
that the gold standard probably never really operated in full accordance 
with classical theory and that adjustment was to a large extent obviated 
by capital outflow from the United Kingdom and other European investing 
countries, 

Thus, while in theory there have been automatic pressures towards adjust- 
ment on surplus countries, in practice there have never been such rules. 
This includes not only the classical gold standard but also the system as 
actually managed by the British in the period before World War I, the inter- 
war period, and the period of the dollar exchange standard after World 
War II. 

In the first attempt to establish a comprehensively managed international 
monetary system, there was considerable interest in establishing pressures on 
surplus countries. Keynes’ Clearing Union proposal provided that creditor 
countries as well as surplus countries had to pay interest on balances held 
with the Clearing Union. Moreover, in the case where a country’s credit 
balance exceeded 50% of its quota, such countries could be required to 
discuss with the governing board appropriate measures such as the expan- 
sion of domestic credit, revaluation of exchange rates, increases in wage 
rates, reduction of tariffs, or the making of development loans. 

These provisions were watered down in the final Bretton Woods text into 
the scarce currency clause. This clause allows the Fund to permit members 
to impose discriminatory exchange restrictions against a country the cur- 
rency of which is in scarce supply. This provision has never been applied. 

It is safe to draw the conclusion that the world community has had little 
experience in dealing in a structured way with the problems of persuading 
initiation of adjustment by surplus countries. When the system has operated 
well, it functioned under the general hegemony of a single major currency 
and without a formal adjustment mechanism. It is indeed a new and 
formidable task to establish a relatively structured system of adjustment 
managed by an international forum of major and lesser countries. 

I would like to examine now some possible techniques by which this 
might be done and to evaluate the usefulness of these approaches. 

The problem can be approached at several levels: consultation, reporting, 
presumptive criteria, release from obligations, and community action. Most 
of these approaches are compatible and can be used in combination. Con- 
sultation processes have been well developed. There are a plethora of 
forums in which both developed and less developed countries consult on 
their balance of payments policies, explain their international economic ob- 
jectives, and are confronted with the policies of others. The IMF itself, 
Working Party 3 of the Organisation for Economic Co-operation and De- 
velopment, the Group of Ten, UNCTAD, and CIAP (Comité Interamericano 
de la Alianza para el Progreso), are all representative of this approach. 
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But the long history of sustained surpluses of the 1960’s and 1970's is ample 
evidence that this approach, although highly useful, is not sufficient. 

A second approach would be to allow an international economic agency 
to make reports to countries on their economic policies, recommending, if 
appropriate; changes in policies. Such reports, especially if made public, 
could have a significant impact on economic policy. The impact, of course, 
could be negative as well as positive as domestic public opinion may often 
rally against such pronouncements of an international agency. The IMF 
now has authority to make reports to members but this authority has never 
been used in a public way as a method of bringing pressure on either deficit 
or surplus countries. 

Third is presumptive criteria. Under this approach, the new international 
economic agreement would contain certain criteria which, if met, would 
indicate the necessity to take certain policy actions. Such criteria could 
apply to both surplus and deficit countries. The criteria could be elaborated 
in considerable detail in advance or only general principles established with 
more detailed criteria developed on a case-by-case basis. The advantage 
of detailed criteria is that no decision-making process would be involved 
for them to apply. A disadvantage would be that the criteria could easily 
become out of date with changing circumstances and unless subject to 
regular revision could easily become a dead letter. 

The fourth approach is that of release from obligations. For example, 
the new system, like the old one, may have certain fixed obligations. such as 
the obligation to keep exchange rates within certain specified limits. It 
could be provided that the governing board of the new institution could 
release a surplus or deficit country from obligations to maintain its exchange 
rate within the fixed limits. The effect would be to authorize what hitherto 
has been known as a “transitional float.” Although a country would not 
have to allow its currency to exceed the limits, presumably an action of this 
nature would create very great exchange market forces in the direction of 
the desired exchange rate change. The same technique of release from 
obligations could be applied in the trade field; the GATT already utilizes 
a variation of this approach. For example, deficit countries could be re- 
leased from their tariff binding on imports from specified surplus countries. 

A more radical step would be to allow the international economic agency 
to propose a new exchange rate for a surplus country. At the present time, 
an exchange rate can be changed only on the proposal of a member of the 
Fund. A change in this area would constitute a major shift in what has 
previously been considered as an essential aspect of economic sovereignty. 
However, as the Smithsonian negotiations have brought out so clearly, an 
exchange rate is by definition the product of at least two currency “values.” 
Considering this fact it may be that the sovereignty aspect has been mis- 
understood and overemphasized. It is now well established that exchange 
rates are a matter of international concern; perhaps they should also be a 
subject for international action. 

Finally, there are sanctions—the steps the international community could 
take directly to enforce compliance with its judgments. First, as in the 
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scarce currency clause, it could authorize members to impose charges on 
exchange rate transactions which would have the effect of revaluing the 
currency of the offending country. Second, the institution could impose a 
charge on all reserve gains of the offending country and could enforce such 
fees by deducting them from SDR allocations. The charge could be levied 
against all reserve holdings regardless of their form, not just against SDR’s, 
but collected against SDR’s. In this way it would be possible to minimize 
the adverse impact on SDR’s as a reserve asset. The proceeds from collect- 
ing such fees could be used to finance deficit countries or other purposes. 

Any of these measures could be applied automatically in connection with 
criteria set down in advance, and possibly subject to revision from time to 
time, or their application could be made wholly discretionary. However, 
wholly discretionary provisions may not be used and could easily follow the 
fate of the scarce currency clause. On the other hand, automatic provisions 
could be too rigid and could be difficult from the point of view of parlia- 
mentary acceptance. 

The foregoing approaches are technically feasible alternatives but are 
obviously a long way from acceptance. The world has not had much in 
the way of successful experience with the application of disincentives to 
countries that depart from accepted standards. In the political field, the 
League of Nations failed entirely and the United Nations has made only 
hesitant steps forward. 

In the economic field, the IMF has tread lightly, indeed, where the 
thought of sanctions has been involved. In the words of the General Coun- 
sel of the Fund: 


Sanctions involve an adverse judgment by the international community, 
and it is painful not only to the member against which the judgment 
is delivered but also to its fellow members that adopt the judgment. 


The GATT has also had little experience with sanctions and relies instead 
in selected areas for compliance on a form of self-help—general authoriza- 
tions for members to retaliate against the actions of others. Thus, sub- 
sidies may be offset by countervailing duties and emergency import relief 
granted by one country may be countered by withdrawal of concessions. 
These reactions by the injured country do not require GATT approval. 

On the other hand, where there is no general authorization to act against 
foreign restrictive measures, the only alternative is to bring a complaint to 
the membership as a group and the GATT may, by majority vote, decide 
that a member may be released from the common code of behavior so that 
it can retaliate. However, there has been only one case in which the GATT 
has authorized such retaliation, and even in that case no action was taken 
under the authorization. Nevertheless, the very existence of the possibility 
of authorizing retaliation has undoubtedly served to help limit the number 
of cases of major violations of the GATT rules. 

To apply this approach to the monetary field would be to allow members 
to offset the effect of undervalued currencies by taking offsetting action 
through such techniques as the imposition of exchange fees. Perhaps coun- 


157 


tries themselves could be left to determine when undervaluation had oc- 
curred and could act on their own initiaitve in specified circumstances unless 
prohibited from doing so. In other cases, self-help would have to be spe- 
cifically authorized by community decision. 

History is full of ironies and the history of the scarce currency clause is 
indeed ironic. Mr. White sold the Congress on the IMF by telling how we 
had resisted the broad scope of the British efforts to establish a penalty 
on surplus countries and on how the scarce currency clause was limited 
by procedural safeguards. | 

On the other hand, Lord Keynes urged the House of Commons to accept 
‘the Fund Agreement because it had a scarce currency clause which assured 
that: 


a proper share of responsibility for maintaining equilibrium in the 
balance of international payments is squarely placed on the creditor 
nations. .. . The Americans, who are most likely to be affected by 
this, have, of their own free will and honest purpose, offered us a far 
richer formula of protection against a recurrence of the main cause of 
deflation in the postwar years, namely, the draining of reserves out of 
the rest of the world to pay a country which was obstinately borrowing 
and exporting on a scale immensely greater than it was lending and 
importing. 


Hindsight now shows us that the joke was on White. The Americans 
did follow the policies that Keynes wanted them to but the scarce currency 
clause had nothing to do with it. White got his wish—an ineffective scarce 
currency clause. But it is now the United States that wishes for an effective 
provision for symmetrical adjustment. 

World public order has not been prejudiced in the past by the lack of 
a technique by which the international community could deal effectively 
with surplus countries. The future may be far different. A truly sym- 
metrical adjustment procedure should provide balanced pressure on both 
surplus and deficit countries. The techniques for pressure on deficit coun- 
tries—principally convertibility—are well established. The techniques for 
bringing pressure on surplus countries are new and untried. But a success- 
ful international monetary and trading order may depend upon their suc- 
cessful implementation. 

The CHamMan compared Mr. Bradfield’s reference to the White-Keynes 
debates at Bretton Woods and their unusual outcomes, such as the scarce 
currency provisions, to some of the decisions that are being made by the 
Fund. When these decisions are presented to governments, the response 
is usually unfavorable. Representatives customarily reply that the decision 
is an improvement over the original draft versions. 

Mr. Bradfield’s remarks also indicated that there is a philosophical and 
intellectual split among members of the Federal Reserve Board and the IMF 
on the issues concerning international economic and financial organizations. 
It is a double split, the Cuamman observed, the one between the common 
law and civil law countries; and the other between the large and small 
countries. Representatives from larger and Anglo-Saxon law countries 
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prefer terms to be framed in broad and flexible language, while less power- 
ful and civil law countries prefer detailed descriptions of rights and obliga- 
tions. The relevance of this theme will become clearer if the common 
market becomes more cohesive and so desires a more loosely organized sys- 
tem. Certainly there are signs that the United States desires a more loosely 
designed system, he added. 


REMARKS BY BENJAMIN T. Hopxins ° 


I agree with Mr. Bergsten that the Bretton Woods system has broken 
down but I believe that, coincident with this breakdown, a new order has 
emerged——-one which he would classify as an order of “national dominance.” 
I call it U.S. monetary and financial hegemony. Thus I agree with Mr. 
Bradfield that the international monetary system is presently “functioning,” 
despite an apparent breakdown—but I disagree with his assertion that it is 
a multilateral system. 

The reasons for the breakdown of the Bretton Woods system are many 
and complex but, from a policy-making viewpoint, I believe they reduce to 
three. First, private and government economic policy analysts drastically 
overemphasized the problem of international liquidity during the 1960's, 
with a corresponding de-emphasis of “adjustment” rules—rules for dealing 
with conflicting national economic policy objectives and measures. Since 
the United States held a clear position of leadership, this failure was an 
American failure, first and foremost. Second, the major European govern- 
ments failed to create a single multilateral currency for use in European 
trade and investment; this left a void for Eurodollars to fill, and is a major 
cause of the dollar dominance about which Europeans now complain so 
loudly. Third, American officials finally perceived, in 1971, that further 
U.S. compliance with the Bretton Woods rules was impossible and, more- 
over, that non-compliance could score a tremendous advance for American 
political-economic power; I believe that the White House today nurses a 
dream of world economic dominance by the United States through its 
multinational corporations—a dream which, in my opinion, is already well 
on the way to reality. 

There are three bases for America’s present international economic 
leverage: monetary primacy, financial primacy, and (to a lesser extent) 
trade primacy. Our Federal Reserve System is by far the largest single 
source of old and new money in the world today. Our securities market— 
our lending power and financial know-how—is by far the largest and most 
open in the world. Our market for goods and services is the largest, the 
most homogeneous, and the most open. Thus we have what an economist 
would call a “partial monopoly” in each of these areas, and this means that 
no nation can divorce itself from our money, our financing, or our trade 
without suffering tremendous economic loss. 

In light of all the foregoing, I predict—though I do not necessarily 
prefer—the following developments. Europeans will create a single Euro- 
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currency and a corresponding Eurocurrency bloc; the Japanese yen will 
become ever more widely used in Asia; the American dollar will continue 
to be the dominant if not the exclusive currency used in the Americas; and 
the dollar will continue to be used extensively not only for inter-bloc trans- 
actions but also for intra-European and intra-Asian transactions. Inter-bloc 
exchange rates will be confined by government intervention within “crawling 
bands.” ‘Trade and investment will be largely unrestricted—at least as 
much so as heretofore. U.S. monetary policy will be of worldwide im- 
portance, while other national monetary policies will yield most of their 
importance to fiscal policy. The United States will take little or no re- 
sponsibility for payments “adjustment,” leaving this to other countries. 
U.S. multinational banks and industrial firms—along with the Federal 
Reserve, the White House, the Treasury, the Commerce Department, and a 
handful of major foreign governments—will function as the economic regula- 
otry elite of the entire world, as indeed they are already doing. 

I would prefer—but do not necessarily predict—the following develop- 
ments, Creation by Europeans of a single Eurocurrency with eventual 
popularity suffiicent to drive the dollar out of intra-European transactions. 
Utilization by the United States and others of the IMF as the primary 
forum for discussion and resolution of international monetary disputes. A 
merger of the Fund with the GATT. Formalized participation in IMF 
decision-making by the U.S. Federal Reserve Board and representatives of 
multinational private enterprise. The emergence of monetary behavioral 
norms that are conductive to greater sharing of power and wealth around 
the globe and to less destruction of our natural environment. 

The critically important question in the international economy today is: 
what will the United States do with its awesome monetary, financial, and 
trading power: dominate, exploit, and pollute—or multilateralize, share, 
and conserve? 


REMARKS BY RicHARD N. GARDNER ° 


It is often said that the Bretton Woods system has failed. But I think 
it would be more accurate to say that we have failed it. By we, I mean 
not only the United States but the other actors in the drama as well. The 
founding fathers drafted an agreement that was capable of organic growth 
and development in response to changing needs. But we did not keep it 
in good running order and we turned to other forums. 

One of our most urgent needs is to strengthen international institutions 
for the management of mankind’s common problems. As a recent confer- 
ence of Americans pointed out: | 


Balance of power politics by itself has never brought peace in the 
past. It will not do so in the future unless it is accompanied by in- 
stitutional arrangements to accommodate the interests of the competing 
power centers. Moreover, countries outside the five centers of power 
will demand, and rightly so, a fair measure of participation in the 
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world political and economic process. The structure of peace which 
the President calls for therefore needs a strong institutional foundation 
and expression.* 

In the economic field we are finding that this is more and more urgent. 
The great economic institutions set up after World War II are in an under- 
nourished condition. The United States bears some measure of responsibil- 
ity for that condition. Mr. Bradfield, whom I am proud to say is a former 
student of mine, said quite rightly that the United States was short-sighted 
at Bretton Woods. But, after all, Harry White had to get the approval of 
Congress. The political and ideological gaps between the U.S. Congress 
and the British Parliment were so great that to get any agreement was a 
miracle. But we were short-sighted in thinking the United States was 
going to be the eternal creditor country and we weakened the adjustment 
mechanism for putting pressure on the creditors. This shows how dangerous 
it is to build constitutions on the balance of payments positions of the 
moment. 

At Savannah—the inaugural meetings of the Fund and Bank—we did 
something else that was unfortunate. Keynes saw clearly that if the Fund 
was to play a central decision-making role in world economic affairs, there 
would have to be a policy-making group from capitals which would come 
together regularly to discuss and consult. The United States beat him down 
on that issue by virtue of its financial power. The United States insisted 
on permanent, full-time directors in Washington who would be the principal 
decision-makers. With all respect to the persons who sit on the executive 
board it has not been an effective policy-making organ, because these 
persons do not have much political leverage in their capitals. On the 
other hand, the real decision-makers in the governments—the finance 
ministers and central bankers—come together only once a year for that 
big jamboree of 120 countries with its round of parties. The world economy 
cannot be run in this fashion. In the policy-making vacuum thus created 
we have moved to other forums—the Group of Ten, the Organisation for 
Economic Co-operation and Development, and the Bank for International 
Settlements. And thus the key decision-makers meet outside the Fund, 
causing distress to the multilateralists among us. 

It seems to me the consensus is that we need to do something to strengthen 
the Fund’s adjustment mechanism as envisaged at Bretton Woods but not 
fully implemented at that time. We are not going to have free or even 
liberal trade in the world coupled with stable exchange rates unless we have 
a more effective international adjustment mechanism by which countries 
shape their domestic and international economic policies with some view 
to the maintenance of international equilibrium. That necessarily implies 
a stronger adjustment mechanism, and a stronger Fund. If we do not want 
these then we cannot have stable exchange rates or liberal trade policies. 

We need to create a new policy-making arm of the Fund. As I suggested 
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several years ago,? this arm could be a group of 20 at the finance minister 
or central banker level which could meet every three months to deal with 
key adjustment and liquidity questions. It appears that the U.S. Treasury 
is finally coming around to this position. l 

We also need to strengthen the General Agreement on Tariffs and Trade. 
The GATT still exists under a cloud, without any permanent legislative 
authority for the U.S. part of its budget. The United States is still not 
represented in the GATT at the ambassadorial level. Since our leadership 
in the Kennedy Rownd, we have been slipping backward in trade policy. 
We have increased the number of items subject to import quotas from six 
to 67. President Johnson helped to upset the international monetary system 
with the Vietnam war and his mishandling of the domestic economy. The 
Nixon Administration delayed three years before taking hold of the domestic 
economy and coming to grips with the need to strengthen the international 
monetary and trading system. 

Our economic relations with other countries should not be framed in 
adversary terms, but in terms of real common interests. In this connection, 
I am concerned about the erosion of the State Departmenťs influence in 
formulating foreign economic policy. The State Department is the cus- 
todian of U.S. international commitments and is needed as a counterweight 
to other agencies that give less importance to international law and 
organization. 

The CmammMaNn then opened the discussion to questions from the floor. 
Asked if the IMF should have closer ties with the Federal Reserve Board, 
Prof. Hopxus replied this would be a means for more effective operation. 
Governmental policy should operate in a public manner with those private 
interests that already exert informal influences. He further suggested the 
naming of foreigners to the Federal Reserve Board. Mr. BrapræLp chal- 
lenged the idea of a dollar domination of world trade and investment. 
The ideas of dollar domination and liberal trade were mutually exclusive. 
Instead he saw a decline in U.S. power because of the growing importance 
of other countries. Further, he said, the State Department does have an 
important and current role in shaping international monetary policy. He 
concluded there was merit in the Bretton Woods agreement; its failure 
was due more to the change in conditions over 25 years than to the terms 
of the agreement. 

Mr. Bercsren replied that he was more pessimistic. It was true that 
the system was functioning now, but the entire fabric of international 
economic co-operation had almost broken down just six months before. 
De facto monetary reform has already begun in Europe; the decision of the 
EC to hold each other’s currencies could readily lead to holdings of their 
currencies outside Europe as well. This might produce an international 
multiple reserve currency standard which had been rejected ten years ago 
by all observers as the worst possible reform option. Yet in the absence of 
a negotiated global monetary reform such an unstable system is bound to 
develop. 
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The CaammMan concluded with this question: Can the United States have 
confidence in the adjustment process? Once obligated the United States 
wants confidence it can meet its obligations. The August 15 decision not 
to convert dollars was not at all a comfortable one. It meant, for instance, 
being the receiver of brickbats as an official representative of the United 
States. No one wants to be faced with a breakdown again. 


Jous F. Atcoop 
Reporter 


RADICAL PERCEPTIONS OF INTERNATIONAL LAW AND PRACTICE 


The roundtable was convened at 8:35 p.m, April 28, 1972, A. A. 
Farouros * presiding. 

The Crarman indicated the background and rationale of the round- 
table. During the last decade, there has been considerable criticism of 
the social sciences, especially of history and political science, disciplines 
closely related to international law, from what have been described as 
radical points of view. Such criticism challenges not only the conclusions 
of orthodox scholars but also the basic methodological and ideological 
assumptions and biases of the disciplines themselves. Alternative inter- 
pretations have been proposed and the purposes of scholarly research have 
been questioned. In domestic law, as well, radical lawyers have raised 
fundamental questions concerning the basic premises of the legal system. 
New interpretations of legal realities have been put forward and the assump- 
tions and even the style of the profession have been questioned. In the 
area of international law such trends have been far less evident. There 
have been criticisms of the way in which states and particularly major 
powers have manipulated international law for their own purposes—but 
this after all is not a new phenomenon in law or in international law. 
Specific aspects and rules of international Jaw have been attacked. But 
by and large there has been no questioning of the fundamental tenets of 
the international legal order and of international law. The members on the 
panel thought therefore that it would be worthwhile to spend two hours 
studying, discussing, and speculating about the actual and possible ways in 
which a radical perception or several radical perceptions can be articulated. 

A problem of definition arose from the very beginning and has not yet 
been resolved: what is “radical?” We concluded that there was no single 
narrow definition on which we could agree and decided to proceed on the 
basis of a fairly broad and flexible, and therefore vague, definition. Our topic 
includes the actual and possible approaches to international law which stem 
from a point of view that questions premises and assumptions of both the 
theory and practice of international law as well as the social and political 
order reflected in it. At the same time we seek an understanding of how 
international law and the international legal order can better serve certain 
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fundamental values. Obviously, such an understanding of the term lacks 
precision, for it includes a large variety of viewpoints. Yet it might be 
better to avoid concentrating the discussion on precisely what is and what is 
not radical. Nonetheless it is appropriate to look at the very start at some 
of the diverse perceptions of what constitutes a radical approach. Prof. 
Johnston will start with a short discussion of his view. 


Remarks By Pror. DOUGLAS JOHNSTON ° 


It is tempting to begin by suggesting that radical perceptions of inter- 
national law “questioning basic values” are perceptions that seem to chal- 
lenge, if not reject, the prevailing “orthodoxy” in international Jaw. It may 
be easier to agree on what is “orthodox”: “radicalism” consists then of 
critically constructive thought that deviates in a marked degree from the 
orthodox. In this way, for example, the “transnational” perspective, which 
challenges the orthodox perception of the world community as an inter- 
state system, would qualify as a potentially “radical” perception of inter- 
national law. By the same token, an approach that rejects the classical 
definition of international law as a system of rules governing interstate rela- 
tions and replaces it with a much broader perspective, such as that afforded 
by “policy science,” is “radical.” Non-systemically, a perception that chal- 
lenges conventional assumptions about the usefulness or feasibility of par- 
ticular norms as basic to the “system,” such as state equality or pacta 
sunt servanda, is certainly radical. 

The radical challenge need not be politically oriented. In this country 
alone there are several genuinely “radical” international lawyers whose 
radicalism is not primarily of a political nature. In particular, their polit- 
ical preferences in most cases owe little or nothing to the sentiments of the 
“radical left.” We should not overvalue the perceptions of the political 
left, whether old or new: radical perceptions can be found on all points 
of the political spectrum. It may be true that the political left was the 
earliest source of potentially radical ideas about international law, but 
today there are very severe practical limitations on the ability of socialist 
nations to act out the policy implications of such ideas. To a large extent, 
radical Marxist-Leninist thought about international law seems locked into 
the aspirational sector of political ideology. By and large, the same is true 
of Third World nations, of new states, of formerly excluded civilizations. 
No single system of political ideology based on the history and theory of 
exploitation can encompass all the existing grievances that can be channelled 
into potentially radical perceptions of international law. Old grievances 
are constantly yielding to new. It may also be true, and verifiable, that as 
the sense of novelty wanes in the new states of the Third World, the na- 
tional perception of international law tends to become more the product of 
“national interest” considerations and less the product of attitudinal factors, 
such as cultural predisposition, historical experience, ideological conviction, 
racial memory, and so forth. 
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REMARKS BY PROF. ELLEN Frey-Wovutens ° 


This century has witnessed the emergence of a great variety of radical 
perceptions, They must be seen in a crisis/response context. According 
to them, the existing world system is no longer effective and must be trans- 
formed. While there is some general agreement among radicals, differ- 
ences exist in the identification of the major sources of danger to the 
stability of the world, in the analysis of factors creating existing problems, 
and in the selection of strategies to accomplish specified goals. 

We can detect two basic radical approaches. First, the revolutionary 
approach, seeking the creation of a new world through the destruction of 
the existing system. Revolutionary activists perceive international law as 
largely irrelevant to the central problems of our time. Radical anarchists, 
Trotskyites, Che Guevarists, Maoists, as well as transnational organizations 
such as the Organization of Latin American Solidarity, Tricontinental, and 
the Popular Front of George Habash, follow this strategy. Second, the 
peaceful transformation approach, seeking to evolve an adequate system 
through radical reform. International law is perceived as both a convenient 
instrument and a useful transition device. The democratic left as well as 
the “new” socialists, in both the developed and developing world, use this 
strategy. Included in this group are also those radicals that downgrade 
the role of the states and favor their displacement by new actors, such as 
the radical world federalists, neo-functionalists, and transnationalists. 

The perceptions of the “new” socialists—-governments and groups, as well 
as individual writers—are too often ignored in the United States. Too 
much attention is given to the more orthodox legal views of the Soviet 
Union and China. Among the “new” socialists in Romania, Yugoslavia, 
Western Europe, and the socialist-oriented developing states, there is a deep 
concern with evolving socio-economic trends and underlying scientific and 
technological forces. Their general conception of law is dynamic and 
evolutive and against conformism and dogmatism. They articulate the 
changes desired by the socialist and Third World states and are developing 
a socialist body covering the whole of international law. They share with 
the democratic left a rapidly awakening insistence that we utilize our ability 
to shape the conditions of our existence. In order to survive, the inter- 
national legal system must adjust to the emergence of this new international 
force and provide channels for orderly change. 

The Cramman observed that in trying to go beyond definitions into 
substance, the basic question becomes, what difference does it make to refer 
to a “radical” perception? Some of its particular characteristics have been 
mentioned in the preceding comments. An important and widely accepted 
characteristic is an emphasis on values; a radical perspective, if it does not 
necessarily reject the possibility of value neutrality, at least insists on ex- 
plicit discussion of value premises. This is not uniquely radical, of course. 
What is important perhaps is the manner in which such features appear 
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and are understood. There is, then, considerable emphasis on the necessity 
for an understanding of international law that considers and discusses values. 


Remarks sy Pror. Kay Boars * 


The major task of a radical approach to the international legal order is 
to develop methods of analysis and substantive principles that connect inter- 
national law to emerging historical trends and forces. Conventional legal 
analysis in the West attempts to couch principles in universalistic terms and 
is ahistorical in its approach to international conflicts. These two facets of 
conventional analysis are, of course, closely connected, since without some 
analysis of historical trends and underlying socio-cultural forces there is no 
real basis on which to make a non-ideological distinction between an action 
or claim when made by one state and a similar action or claim made by 
another. I am suggesting that it is necessary to link legal analysis to the 
movement of history. 

Two important gains from such a change in the habits of legal analysis 
would be: First, it would be possible to join far more directly and usefully 
the debate actually going on in international politics about the direction 
in which history is moving. In the area of intervention, for example, the 
United States, the Soviet Union, and the United Arab Republic all justified 
their respective interventions in Vietnam, Czechoslovakia, and Yemen on 
the grounds that they were acting in tune with the wave of the future. 
While their visions of the direction of historical development are different, 
their commitment to thinking in those terms goes very deep. Thus, if legal 
analysis is to be relevant in this substantive area (and if it is to understand 
what may otherwise appear to be contradictory. or merely unprincipled 
governmental rhetoric and behavior), then we must become accustomed to 
viewing particular actions, claims, and disputes in historical context rather 
than in atomized isolation. 

A second advantage to be gained from this shift in perspective is that we 
could begin to move away from the existing exclusive emphasis on what was 
done and whether that particular action is abstractly permissible or not 
and ask in addition who did it, to what purpose, and with what likely 
effects on the future of the international legal order. 

To be radical is to deal with roots. The roots of the international polit- 
ical-legal process are to be found in underlying historical trends and forces. 
Thus, if legal analysis is to be genuinely radical, it must be rooted in an 
analysis of those forces. 


REMARKS BY Pror, NIGEL S. Ropiey ** 


In my own definition of radical perspective, I think the key word has to 
be anti-imperialist. It is in the anti-imperialist struggle, particularly in rela- 
tion to Vietnam, that many people have come to define themselves as radical 
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and may have developed political and economic and social views that are 
far different from those they had before the war and the anti-imperialist 
struggle associated therewith. This leads to various possibilities. If, as 
many anti-imperialists believe, it is impossible for a society with economic 
structure following the Western model not to be imperialist, if such a society 
must dispose of surplus capital abroad and then defend it, this has implica- 
tions—for example, for foreign investment, concession agreements, and a 
whole range of international and transnational activities which anyone seek- 
ing to formulate norms of a coherent legal order must come to grips with. 
The problem, of course, is how is this to be done. I think that Kay Boals 
has put her finger on a key lever—the idea of historical inevitability. She 
raised the problem of defining precisely what the direction of history is; 
my guess is that those who were radicals in the ‘fifties could have told those 
who were imperialists in the “fifties that they would have been out of Africa 
and Asia in a given period of time. The radicals of today can probably 
tell the imperialists of today that the foreign investment and military ac- 
tivities the West has been pursuing in the Third World are in fact a doomed 
force; attempts to formulate norms of reciprocity granting the imperialists 
the same kind of rights as the anti-imperialists are going to be fairly 
meaningless. 

Despite that, we may be tending to ignore the possibilities of traditional 
international] legal techniques. We seem to forget that it is no longer 1919, 
when the Russians were struggling for the acceptance of new concepts by 
the international community. Now, many countries in the world, con- 
trolling probably a sizeable majority of the world’s population, challenge 
many of the concepts that Western international lawyers still try to main- 
tain, despite their own doctrine. I can think of one recent example. At 
a panel of this Society’s, we were analyzing the nine draft articles on state 
responsibility that Roberto Ago has prepared for the International Law 
Commission. One article (Article 8) says that persons or groups of persons 
who perform public functions act on behalf of the state and can engage the 
responsibility of the state in the same way that a government can (UN Doc. 
A/CN.4/246/Add.3, p. 2, May 18, 1971). For several of my colleagues 
this quite clearly meant that the activities of guerillas can engage the re- 
sponsibilities of a state in which they operate. I suggested that under this 
interpretation and given the perceptions of the majority of the world com- 
munity, General Motors, General Electric, General Dynamics, and other 
such entities could engage the responsibility of the United States, since 
there are few countries in which nongovernmental organizations perform 
the functions that these particular companies perform. My observation 
elicited little sign of comprehension and was greeted with a thunderous 
silence. Yet I think it does point to one of the real problems we have to 
face—that traditional techniques have clearly not been value-free, at 
least in their application, but they can be used now by anti-imperialists 
against imperialists with far greater success than could have been the 
case before. 
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Remarks BY Pror. Henry J. RicHarpson, II * 


Taking a lead from the comments of Nigel Rodley and Ellen Frey- 
Wouters, I disagree that we are concerned with radical groups but not 
with revolutionary groups. There are at least two kinds of doctrinal sources 
upon which (Western) international lawyers can draw to help define their 
own radical perceptions. These are, in general, risk-laden terms. First, 
the European social democratic background, the historic trends of which 
have been spelled out by Ellen Frey-Wouters and which has been related 
elsewhere to other formulations of Marxist thought. Second, a background, 
best characterized as eclectic, based upon events in the United States, 
which especially concern us here. There is an absence of rigid doctrinal 
formulations. A whole range of radical thought is covered, ranging from 
the Weathermen (luddite anarchism?) to Imamu Baraka’s black cultural 
nationalism which substantively-differs from them. 

All of these groups are making fundamental radical or revolutionary 
claims upon the status quo, raising the question of how international lawyers 
should relate to them, whether or not we have our own coherent radical 
position. The way to reach such a position may well come from a willing- 
ness to represent the claims of such groups. For example, although the 
Black Panthers have no coherent position on international Jaw, nonetheless 
they challenge the international status quo by setting up an office in Algiers 
and by claiming in speech and action a right of free passage across national 
boundaries, unhindered by national governments, for transnational purposes. 
A radical international lawyer would have a duty to formulate such claims 
in the context of the existing international system. 

As Nigel Rodley said, an international radical legal position cannot be 
separated from value questions and ideology. The Black experience dictates 
the value orientation of Black lawyers frequently against the status quo, 
as may be seen in the writings of DuBois and Malcolm X, in terms of the 
way they think and the claims they will represent. Further, the Black 
Panthers’ claim raises the issue of whether a major tenet of a radical position 
is a fundamental questioning of the premise of universal doctrine, that it 
applies to all entities equally, no matter what their value and resource posi- 
tion. This would lead to such a concept as “selective national sovereignty” 
—that certain states in a stated value position should have their sovereignty 
protected and others should not—and to the legal claims that would fow 
therefrom. 

Prof. Frey-Wovrters observed that Nigel Rodley’s statement that the key 
word in any definition of “radical” is anti-imperialist may be too narrow a 
view of radicalism. Socialist radicals accept the existence of three basic 
and interacting contradictions that affect the international legal system. 
These perceptions seem to be shared by a great number of peaceful trans- 
formation oriented non-socialist radicals. As Charles Chaumont pointed 
out in his Hague lectures in 1970, the first contradiction is between the 
right of national revolution and the need for a stable international legal 
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system. Anti-colonial wars and wars of national liberation are just. Violence 
is often the only. means of action available for the powerless, the exploited. 
Without internal conflict it is often impossible to develop traditional na- 
tional societies. At the same time, the need for a stable international order 
is recognized. This results in a reaffirmation of the existing system and in 
the peaceful co-existence doctrine. 

The second contradiction is between the right of national sovereignty 
and independence and the reality of existing foreign exploitation through 
spheres of influence, intervention, subversion, and other control techniques. 
The existing international system reinforces the exploitative relationships 
between the capitalistic states and the developing world. But according to 
the “new” socialists, not only corrupt capitalistic states, but corrupt socialist 
states as well may use repressive machinery against weak states. Between 
socialist states conflicts of interest, inequality, and inner contradictions exist. 
Unless this handicap is overcome, the new type of socialist interstate rela- 
tions can hardly assert itself to such a degree as to alter the laws and be- 
havior of the international system. 

The third contradiction is equally important. It is the contradiction be- 
tween the need for international co-operation and the principle of national 
sovereignty. The “new” socialists stress the necessity for international co- 
operation as a legal duty. The international community must learn to cope 
with increasing turmoil, threats of hunger and population explosion, eco- 
nomic and technical interdependence, the gap between rich and poor na- 
tions, and the pollution of the atmosphere, of water, and of land. For the 
time being, this co-operation cannot be supranational, but must be based 
upon the consent of states. Supranationalism requires greater equality 
among states. National sovereignty remains a vital force for the protec- 
tion of the weak states against the strong states. But on a regional level, 
increased integration is already achievable. 

While additional factors, such as the level of development and specific 
national and regional realities, shape the response of the “new” socialists 
and the democratic left, a consensus exists on a general outline of an or- 
derly organization of our future existence. Such a consensus is evident in 
the writings of radical international lawyers. 

The CHamMan noted that several threads appear to have been running 
through the panelists’ statements; it would be useful to try to identify them. 
A “value-laden approach” means in practice that there is a need for making 
qualitative distinctions between actors and situations. For instance, a situa- 
tion may be acceptable in an anti-imperialist context whereas the “same” 
situation may not be acceptable in an imperialist context, precisely because, 
of course, and this is where language may betray us, the context makes it 
not to be “the same situation.” The difference in the value-element in it 
makes it a different situation. In legal terms it would even be possible to 
define situations in universalistic terms provided that sufficient “weasel 
words” were included to allow differentiation. The emphasis on values, 
the willingness to accept certain trends or certain principles as more im- 
portant than others, means that distinctions can be made which appear, at 
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least at first glance and in abstract terms, as inconsistent. The universality 
of the system and its reciprocity are being denied perhaps because addi- 
tional factors are injected. The problem of non-state actors, such as the 
Black Pantkers, on the one hand, and large multinational corporations, on 
the other, further complicates the situation. Qualitative differences among 
non-state actors may have to be taken into consideration, although inter- 
natianal lav has basic difficulties in dealing directly with them. Finally, 
the >roblem of internationalism or co-operation arises; whatever the per- 
spective, radical or otherwise, we are faced by the fact of a single world in 
which certain problems have to be dealt with across the board. Stated 
abstractly, each one of these features or statements may sound more dis- 
turbcng tham when seen in specific context. 

Psof, Jounston noted that the discussion thus far had been mostly on 
the :ystemic level of analysis, but it did not provide much insight into how 
so-called radical states actually behave. He wished to focus on one value 
in ozder to evaluate its operational significance in different contexts. Per- 
hap: we could take the concept of state equality, which is certainly not the 
property of radical states but attracts a great deal of rhetorical emphasis in 
these states. Yet often these same states are forced into radical revisionism, 
beceuse of the occasional inequity of equality. He gave four examples. 
Firs; in the law of the sea there is a tendency to criticize the tradition of 
uniformity ‘uniform zones) in state practice by invoking concepts of non- 
equelity of need, interpreted favorably to extensive or special claims to 
coasal authority. Several Latin American states have claimed extensive 
coas-al zones, variously described; some are referred to as “economic zones” 
and defended on the ground of special need. Recently the People’s Re- 
pubic of China has begun to support such claims on the ground that the 
Lati American nations are entitled to defend themselves against U.S. im- 
perislism, but she does not make such a claim for herself. In this context, 
ther, the Letin American claimants are taking a radical position for reasons 
of national interest (economic advantage), whereas their Chinese supporter 
is taxing a radical position for reasons of national attitude (ideology). 

Second, also in the law of the sea, several countries, led by Canada, are 
chal enging the equity of reciprocity alleged in support of the traditional 
Gro-ian principle of the freedom of the high seas. Most countries have 
neitaer the interest nor opportunity to benefit from large-scale involvement 
in the carriege of goods across the oceans. In this radical challenge to the 
Gro-ian tradition, the unsavoury appearance of new coastal claims to spe- 
cial right or privilege is mitigated by new coastal acknowledgments of spe- 
cial responsibility for the conservation of fishery stocks and the control of 
marne pollition. Consequently, this radical position on coastal authority 
canot be fully developed on the grounds of equity without allowing for 
the =act of zross disparities in managerial capability. 

Taird, in the law of treaties, it is tempting for countries that share an 
expbitative perception of past state behavior, whether or not linked with 
the present by reference to the theory of imperialism, to repudiate treaty 
oblizations derived from allegedly unequal treaties. Since it is empirically 
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possible to investigate the history of past treaty relationships to determine 
the degree of coercion under the “orthodox” law of treaties, the notion of 
unequal treaties is “radical” only to the extent it calls for a causal, systemic 
interpretation of the period of history in question. In other words, the 
value of “unequal treaties” as distinct from coercion as an analytic concept 
depends upon an arbitrary, dogmatic approach to the periodization of the 
past, since otherwise one becomes involved in an infinite regression through 
changing patterns of impositionism in international relations. In practice, 
the reference to unequal treaties is symbolic in significance, a nominally 
radical resort to the diplomacy of imagery actually intended to induce in 
the other partner a degree of national shame or guilt sufficient to produce 
agreement at least on the need to renegotiate, even if the outcome is bound 
to be similar. This is, at least, the suggested interpretation of China’s use 
of the concept applied to the old boundary treaties imposed by Czarist 
Russia on Imperial China. Even in this limited way, this radical concept 
may be expected to have operational significance only so long as the com- 
plainant state retains a vivid sense of historic injustices—a grievance that 
can be exploited by most modern governments without anything so pre- 
tentious as a radical perception of international law. 

The fourth and last example related to the concept of state equality is 
the problem of mini-state participation in international organizations. Here 
again, there is no equivalence between equality and equity. Perhaps in 
this context the chief countervailing value is that of efficacy or efficiency. 
At a certain point, to continue the argument for legal equality of all state- 
like entities, including their rights of participaticn in U.N. organs, is to 
accept the risk of impairing the efficiency (and reducing the protective 
value) of international organizations. The more trust that a smaller state 
wishes to repose in international organizations, as a kind of protection 
against the inequality inherent in bilateral diplomacy with stronger states, 
the less interest it has in admitting tiny entities that have to be subsidized 
by the rest of the membership on terms that cheapen the currency of state 
sovereignty. 

Prof. RicHarpson observed that the comments of the previous speaker on 
unequal treaties recall conceptual problems for a radical position which 
should be discussed, given the current weight of the doctrine of consent. 
Part of the conceptual problem of unequal treaties rests on the theoretical 
rationale of the legal validity of peace treaties—which are unequal treaties 
par excellence. Their maintenance is supposed to be fundamental to world 
order so wars can be terminated. If other unequal transactions can be 
voided by the claim of the weaker party, then these superimportant treaties 
will be called into question to the detriment of the world community. 
Therefore, the argument goes, there is and should be no legal basis for 
voiding lesser unequal transactions on the basis af inequality of resources . 
or strength, or severe hardship. A radical position might explore ways to 
counter this argument. One possible answer is simply that certain wars 
should go on, if there is willingness to keep fighting, pending some future 
time when value positions will be more equalized, such as Lenin’s response 


171 


of “no peace, no war.” There seems to be no good reason why certain con- 
flicts should be ended by treaties miraculously exempt from rebus sic 
stantibus. 

A second point is that one task of a radical perception would be to ques- 
tion fundamentally the concept of state entities as the central operative 
concept in international legal doctrine; as the kind of concept on which to 
base a doctrine of consent to form obligations; and as the kind of concept 
on which one hangs a universal doctrine of sovereignty, no matter what the 
value position is in the international community. Questioning the basic 
legal concept of the national state opens the door to questioning the de- 
ference traditionally paid in many doctrines to an assertion of “national in- 
terests” in order to establish different legal consequences for each (e.g. 
where a government has asserted an interest as “national” when it is really 
“government,” or even “individual”). Current multilateral negotiations on 
transnational subjects such as use of ocean resources, preservation of whales, 
and so forth, point out that the nation state is simply inadequate to regulate 
the international community. The question is whether systemic and func- 
tional kinds of emerging transnational regimes bear on an emerging radical 
perception, and if so, bow? If not, what are other directions in which to 
look? 

Prof. Boats commented on two points mentioned by Henry Richardson: 
selective national sovereignty and the need to question the whole notion of 
states as entities. In her opinion, these points raised some contradictions 
that may be inherent in a radical perspective. Many of the “contradictions” 
in radical perceptions and statements about international law can be seen 
to be apparent rather than -real if one moves away from universalistic 
formulations, e.g. if one translates universalistically couched statements on 
intervention or control over national resources. But there are some real 
contradictions as well, A contradiction is inherent in contemporary radical 
perspectives between stress on the principle of sovereignty and the desire 
to support radical movements in other countries, regardless of whether they 
are in power at the moment. A concept like selective national sovereignty 
is useful for broadening the scope of permissible action available to de- 
veloping countries (and shielding them from more powerful states) but 
emphasizing sovereignty does conflict with giving active support to non- 
governmental radical groups. This is particularly important since many 
present governments in the Third World are hardly radical in terms of their 
willingness to engage in domestic social transformation. What we need 
are principles that will protect developing societies from external exploita- 
tion without at the same time shoring up oppressive regimes. : 

Prof, Boats noted that in her own work on intervention, she had tried to 
do this by developing principles of modernizing intervention and moderniz- 
ing legitimacy. The principle of modernizing intervention states, in brief, 
that the only justification for intervention in support of one side against an- 
other in an internal war or struggle for power is the demonstrated capacity 
of that side to engage in needed social change. We as radicals need simi- 
lar principles that can be applied to make qualitative distinctions among 
states, among governments, and among competing nongovernmental elites. 
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The CHamman felt that the last few comments illustrated one function 
of a discussion of radical perceptions and perspectives: it is useful as a 
heuristic device; it brings out more clearly, against a different background, 
certain basic international legel problems. The problem of non-universality 
of norms could, for example, be interpreted in a traditional legal way as an 
attempt to increase the circle of legal relevance. This is a process that has 
been going on for a long time within national systems. To change the 
outcome of the legal process you increase the number of legally relevant 
factors; when certain additioral factors have been made legally relevant a 
different outcome is reached. The problem that arises is how far such 
factors can be added without making the system unpredictable, since the 
universalism of international law and the generality of the legal system 
are in part intended to make -he system predictable. Kay Boals’ last com- 
ments on the relationship of the internal and external problems—the in- 
ternal regime and its external appearance—have made clear that there are 
several levels at the same time and several possible factors which must be 
considered. For instance, to stress the national sovereignty of (to put it 
bluntly) authoritarian regimes with a pseudo-anti-imperialist rhetoric, 
would strengthen their positon against their internal enemies and thus 
bring about a final outcome cpposed to the values supposed to be upheld. 
The problem, then, with the application of a multiple standard in favor of 
less developed nations is that -t tends necessarily to weaken the basis of the 
existing international legal orcer. As Henry Richardson indicated, perhaps 
it does not have to be accepted that an international legal order is neces- 
sary. It may well be that the argument of radical groups is based on the 
view that law is a secondary and totally derivative factor. The problem 
that arises is again how do we reach some sort of predictability in the out- 
come of the legal process? How do we visualize a radical international 
legal order? i 

In connection with Professar Boals’ remarks, Prof. Ricmarpson suggested 
a possible radical methodology: to adopt some view, supported by reason- 
able evidence of a desirable movement of history, or at least history rela- 
tive to certain issues and arees, and limited by specific time factors. The 
task is then to formulate objectives for the legal process on the basis of that 
historical movement. The idza of selective national sovereignty furnishes 
an illustration. One feature of developing countries, largely because of 
their colonial histories and because of their being denied access to certain 
kinds of resources in the wo-:ld community, is that they are more easily 
permeable by military, econcmic, diplomatic, and ideological instruments 
with respect to outside influeace exercised as to power, wealth, and other 
values. In many cases this permeation is almost at will, e.g. the United 
States and the Dominican Republic. If the existence of national entities 
among developing peoples is desirable, at least for the foreseeable future, 
a legal theory might adopt the historical view that this trend should be 
reversed, and to accomplish that aim use the concept of selective national 
sovereignty. 
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The Cuamman at that point invited comments and questions from the 
floor. 

Prof, Louis Sonn found it interesting that the panelists used terms like 
actors, situations, sovereignty that are not radical at all. We have heard 
them many times before. Looking at this in the perspective of history, as 
Kathryn Boals mentioned, you find that every movement found today has 
probably happened several times before. What is important are radical 
new ideas—new concepts that have not occurred to anybody before and 
suddenly appear and change history. In the fourteenth century, for in- 
stance, the fight between the poor and the affluent was raging. It was then 
suggested that to ensure continuing relations between states, it would be 
better to let the national courts of a state deal first with a problem; only 
afterwards, if you cannot get anywhere, can you, perhaps, go to war. This 
idea of denial of justice, developed simultaneously in that period by various 
people in several European countries, became one of the crucial points in 
the human rights area and has persisted ever since. Again if you look at 
the sixteenth century, the great event was little Netherlands fighting the 
big Spanish empire. But what really mattered was Grotius idea that states 
cannot occupy the whole ocean and arrogate it to themselves—that oceans 
should be free. That idea, at least until recently, was one of the crucial 
principles of international law. 

In the 20th century, the idea of self-determination, which was launched 
for the benefit of the European states, became the crucial idea for all the 
nations of Africa and Asia. It became an idea that revolutionized the 
world. Prof. Richardson mentioned another idea, one that is perhaps op- 
posite to that of freedom of the sea, or maybe connected with it, the idea 
of what we now call the common heritage of mankind. Certain resources 
like fishing and the resources of the ocean seabed are the common heritage 
of mankind and no single nation should be entitled to appropriate them. 
In fact, if you look at the “radical actors,” in this case they are opposing 
this radical idea of doing something for mankind and for the community. 
They want to grab as much for themselves as the old imperialists of the 
19th century. 

The CHAIRMAN summarized the question as: “What is there, among every- 
thing discussed and not discussed, that can be said to represent a new idea 
in international law?” 

Prof. Rrcaarpson agreed with the thrust of Prof. Sohn’s remarks, but 
radical perspectives must be seen in context of the present. His historical 
points are well taken and a radical perception must be aware of them. 
Contextuality is the basis of an informed international legal perception. 
But one possible new radical idea might be selective national sovereignty, 
in terms of who is or is not entitled to legal protection, which might lead, 
in turn, to a concept of the “reasonable state” as an abstract idea, by way 
of crude analogy to the concept of the reasonable man in tort. 

Prof, Frey-Wouters commented that, if the two main problems of this 
century are, first, the denial of justice in the contemporary context—i.e. pri- 
marily the relationship between the developed and the developing world— 
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and, second, the need for world community in order to deal with the prob- 
lems of the environment, then it seems that various radical actors have con- 
tributed to new ideas that change history. 

In regard to colonial situations, for example, they have contributed to a 
new principle of self-determination, to the rejection of the legality of co- 
lonial titles to territory, as well as to the formulation of the right of colonial 
peoples to seek and receive support. They have formulated the now estab- 
lished right of states freely to determine, without external interference, their 
political status and to pursue economic and social development and they 
have condemned all forms of interference. In the areas of control over 
natural resources, nationalization, and compensation, contemporary theory 
and practice bear the stamp of radical reasoning. Radicals have chal- 
lenged the contention that international law provides a rule or standard of 
compensation. Under the leadership of Algeria, a number of African coun- 
tries claim a legal right to full compensation and reparations for the exploi- 
tation of their natural resources by colonial and neo-colonial powers. 

Radicals have made a contribution to the law of economic development 
and formulated the development assistance norm as well as the concept of 
collective economic security. They have been involved in the formulation 
of legal principles in new areas, such as those related to the environment 
and the seabed. It has to be pointed out that the socialist governments, 
excluding the Soviet bloc, do not only accept the common heritage concept, 
but also support an international regime for the seabed. 

It is true that socialist governments in both the developed and develop- 
ing world have failed to deal meaningfully with a general strengthening of 
the United Nations, including such questions as Charter review, reform of 
the International Court of Justice, and the establishment of more effective 
human rights machinery. But this is consistent with the general fear of 
radical governments that a strengthened United Nations might be used 
against their interests. . 

Prof. Boats suggested that the really new thing in international law is 
not an idea, but rather a new attitude toward life and other human beings 
which can be seen in terms of masculine and feminine traits as important 
symbolic categories of human experience. International politics has so far 
been conducted in terms of a male mystique that has stressed aggression 
and violence, instrumental rationality, depersonalized calculation of costs 
and benefits, and an exploitative use of resources and people. What is de- 
veloping both in the so-called counterculture and in the contemporary 
feminist movement is a stress on values that have traditionally been asso- 
ciated with the symbolically feminine: co-operation rather than competi- 
tion; emphasis on personal relationships, feeling, and intuition rather than 
exclusive focus on abstract rationality and instrumental efficiency; and help- 
ing and nurturing rather than exploiting those who are weaker. The effects 
of this movement toward the feminization of society have not yet been felt 
on the international Jevel but could well be an impcrtant factor during the 
next century. 

Prof. Gray Dorsey considered that the panel, particularly Profs. Richard- 


175 


son and Boals, had begun to identify a problem area that is extremely im- 
portant. However, that area should be defined, not by differences in atti- 
tude or by differences in having or not having values, but by the problems 
that are not being satisfactorily resolved on the basis of concepts that have 
in the past had universal acceptance. The demarcation that may obtain 
today refers to problems that deal with questions of the organization of so- 
ciety to achieve a satisfactory rate of production and a satisfactory scheme 
of distribution of goods, as distinguished from an older set of problems in- 
volving government over a territory in the traditional sense of protecting 
life and property and preventing interference by the physical use of force. 
When the issues begin to be what form of social organization we are going 
to accept voluntarily and enthusiastically co-operate with, in order to in- 
crease production and distribute goods, then the use of armies and the 
protection of borders cannot solve such issues. That area of problems is 
important and going about it in terms of radicalism does not help. An- 
other manner of proceeding promises a good deal more in possible results 
of developing new concepts. He suggested the common law approach; 
take the recent conflict situations, view them as cases, and apply a common 
law approach. Consider the Nigeria/Biafra situation, Jet us assume that 
Biafra is before a court and the Government of Nigeria has come in and 
counsel is representing them. Let us ask counsel for Biafra to make the 
best case he can to support a right to independent existence. But not on 
the basis of selective principle that will be used only once, because the 
purpose is to get a new principle that is capable of being generalized and 
becoming universal. 

Prof. RicHarpson responded that solutions to those kinds of problems 
might not be possible in terms of a common law tradition in the inter- 
national context. A decision-maker could probably not be found for those 
questions. Selective national sovereignty does supply a principle for this 
current dilemma, and supplies predictability when it is applied within its 
own terms. But further in response to Prof. Dorsey, we may need a broader 
definition of what we mean by a “legal principle.” 

Replying to Prof. Dorsey and also in a way to Prof. Sohn, Prof. 
Rop.ey noted that one of the problems in establishing a universal principle 
is that it must be couched in terms of equality. If one suggests that those 
terms are inadequate in international law it causes horror. In domestic 
law, we are now taking for granted that enough damage has been done as 
a result of past injustices to blacks, women, and other oppressed groups, so 
that a certain selective inequality has to be established in order to achieve 
an equality of effect. He felt that was precisely the thrust of what some 
of the panelists were trying to say—that equality of formulation is not 
enough unless that formulation achieves an equality of effect. Thus, he 
considered the concept of a common heritage of mankind, mentioned by 
Professor Sohn, as a beautiful one, and had no doubt that it might well be 
acceptable to those states that are now claiming a 200-mile limit, if they 
didn’t think it would be used as a cover under which the seas would be 
plundered by the technologically advanced countries. 
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David ANpERSON asked whether the concept of selective national sover- 
eignty that the panel was suggesting would put a weighted value upon cer- 
tain countries or entities. How are these to be chosen? In the past inter- 
national law has been generaly identified with, and has received a good 
part of its enforcement from, the principle of the law of the stronger. 
Would this selective national sovereignty concept substitute instead the law 
of the weak? If it does, is this any more right? And how will it be en- 
forced, let alone judged? 

Prof. Ricuarpson replied that for the foreseeable future law based upon 
the strength of weak nations could be no worse than the present system of 
law based upon the strength of the strong. Selective national sovereignty 
decisions are being made righ- now in the executive offices of strong coun- 
tries, as to which Third World countries should be supported and which 
should immediately or eventuclly be overthrown. These decisions are cur- 
rently hidden behind concepts of deference, such as “rules of the game,” 
and the “facts of life relative to power.” A radical perception would focus 
on these decisions and move them to a level of more public discourse so 
that outside international standards could be imposed on them, rather than 
allowing them to remain locked behind national security barriers. 

In answer to Prof. Sohn, Prof. Jounson suggested two conceptual break- 
throughs in recent times: marginal diplomacy and environmentalism. 
“Marginal diplomacy” refers żo the variety of diplomatic or quasi-diplo- 
matic activities that are not monopolized by the professional sub-elites that 
operate from foreign ministries. We can go back several decades to find 
the origins of “peoples diplomacy.” Sa long as it was confined to one 
diplomatic function—the promotional function—and to relations among 
fraternal socialist states, it was of limited interest to international lawyers. 
But “marginal diplomacy” is e larger concept than that of “people’s diplo- 
macy, and is resorted to in practice for cultural and political as well as 
ideological reasons. For the past 20 years Sino-Japanese relations have 
been characterized by fairly frequent, though irregular, resort to “marginal 
diplomacy” to overcome the mutual disadvantages of non-recognition. 
These efforts have been made to meet a variety of needs: for semi-official 
representation, protection of nationals, and negotiation of agreements, as 
well as for promotional and mformational purposes. More recent history 
shows that the heads of state of China and the United States can conduct 
summit diplomacy without any overt policy of recognition. It now seems 
that Americans are gearing up, consciously and unconsciously, for various 
Kinds of contacts with Chinese that are no longer to be controlled actively 
by government under the traditional monopoly of the foreign ministry. We 
still tend to think of diplomacy as something that is monopolized by one 
particular government agency, but we are witness to a radical revision that 
has something to do with changing attitudes about the right to represent. 
Peoples, communities, societies, it is now felt, can be represented transna- 
tionally in more ways than om, namely by government officials. 

“Environmentalism” is a more familiar and more fashionable concept. 
Behind it lies radical distrust of the notion that solutions to human prob- 
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lems can only be found among the institutions and procedures organically 
linked with the “political community.” For radical international lawyers 
this means that in attempting to treat environmental problems effectively 
we are doomed to failure unless we can find some way of breaking down 
what Richard Falk calls the “mystique of the frontier.” This is, of course, 
a futile hope unless it is true that there is evolving a new mix of popular 
attitudes that will create new loyalties superior to the traditional loyalties 
compressed within national compartments. Perhaps it is too early for 
optimism. 

Prof. John Frrep expressed his uncertainty as to whether under the term, 
“radical” the panel was to deal mainly with socialist and communist legal 
doctrines or rather more broadly with anti-imperialist and anti-war schools 
of legal thought. (The CHamman interjerjected that the panel included 
these and other interpretations in the term.) 

Prof. Farep submitted that the international legal order, as it now exists, 
is already more in line with the “radical” than with the counterrevolu- 
tionary position. Consider three of its guiding emanations since 1945: the 
U.N. Charter, the Nuremberg trials, the Universal Declaration of Human 
Rights. We see there a general philosophy of concrete values that can be 
briefly described as anti-imperialist, anti-exploitative, anti-racist, anti-mili- 
taristic and, above all, anti-war. The common denominator of the ideology 
consists in considering democracy and moderate types of capitalism and 
communism as acceptable, and fascism in its various forms as unacceptable. 
Simultaneously, in the last 25 years the crucial question has been whether 
this should remain so or whether capitalism should align itself with fascism 
against communism. That the world legal order as it stands is much closer 
to the “radical” than to the “anti-radical” position can be seen for example, 
in Dean Acheson’s book, Present at the Creation, where that chief architect 
of the “anti-radical’ position shows disdain for the United Nations, and 
contempt for legal rules incompatible with his policies. Radicals should 
neither convey the false impression that they oppose the basic tenets of the 
present international legal order, nor claim a monopoly in its values: they 
wish to build on its bases, and oppose the deviations from it which would 
destroy those values and cause ever greater disasters to the world. 

The CHarrMan suggested that radical efforts could be seen as an 
attempt to make substantive what up to now has been rhetorical or 
merely formal. Declarations of human rights and the U.N. Charter have 
been expressed in terms of law, but the very fact that one of the principal 
decision-makers in their creation and implementation could express himself 
in these terms, as Prof. Fried cogently noted, illustrates the extent to which 
these documents did not represent reality; they were not in fact taken seri- 
ously enough. Without giving any particular aura of virtue to the term 
“radical,” it is nonetheless true that one of the main related trends is pre- 
cisely the attempt to make substantive what up to now has been formal. 
Where equality was purely and solely equality at the negotiating table, in 
the sense of each having the same chair as everybody else, it is now claimed 
that equality must be seen as substantive, It is equality in not being 
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pushed around, equality in participating and being able to contribute to 
decisions, equality in terms of economic independence, equality even in 
terms of cultural autonomy. This contradiction, ar better this dialectical 
relationship between what had been stated as the ideal but rarely treated 
as reality and what was accepted to be reality, is precisely what is involved 
here. It started a long time ago and is going to go on for a long time; it 
is a move in the direction of trying to make a little more actual what up to 
now has been seen as only potential. He agreed, therefore, that most of 
the expressions we have been using have already been stated in the abstract 
as law. What is being attempted now is to make the outcome real too. 

Prof. RicHarpson observed that even if there are radical objectives in 
basic international legal documents, such as the U.N. Charter, difficulties 
remain. As a matter of strategy a radical perception should avoid, if pos- 
sible, calling for violating the widespread expectations attached to the 
Charter. Yet the Charter has weaknesses, especially in relation to the 
principle of equality. Its provisions sanctify, in the concept of regional 
self-defense, the deference notion of “rules of the game.” ‘This raises the 
question of the substantive rights under the Charter of small states in re- 
gions dominated by large states, the arrangement being confirmed by a 
regional self-defense treaty, e.g. the United States and Latin America, 
South Africa and surrounding small states. 

Prof. Alfred Rusin found it difficult to understand why radicals call 
themselves radical, except for the current panache that goes with the word. 
To be clear we ought to divide international law into the rules by which 
consensus is achieved and the substantive rules that result from consensus, 
however achieved. With regard to the former, what the radical position 
appears to be is what used to be called the natural law position phrased in 
other terms: that is, that we cannot rely on practice to solve the problems 
because if we examine practice it comes out against us: we must therefore 
rely on a priori ideas as to what the rule-making conception ought to be 
and label it law. This is not original, it is a perfectly routine law formula- 
tion argument that has historical roots that could be cited in a footnote. 
When one examines the substantive rules urged by radicals, although their 
argumentation to support it may sound strange to those of us who are not 
educated in a scholastic tradition, these substantive rules sound familiar, 
once one digs through the rhetoric to find out what precisely they're talking 
about. They are in fact dealing with such questions as who has the right 
to legislate extraterritorially against a certain impact felt in the territory, 
who has the right to prescribe concerning political activities abroad that 
may or may not impinge on one’s own territory. We in America are quite 
familiar with that in the anti-trust context, if in no other, as is the rest of 
the world. All that has happened, in a sense, is a shift in rhetoric. 

Prof. Robert MANLEy, remarked that one approach to dealing with radical 
perceptions of international law, especially for the future, and a good 
approach for people claiming to have a radical ideological orientation, is to 
think about the kinds of changes in the present international legal system 
that would be in accord with a sense of justice between nations and for 
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human beings as individuals. In doing that, one would want to keep in 
touch with reality as well as with the ideal and with the relation between 
them. He suggested three areas that could be focused on. One would 
be the South African situation in terms of the development of international 
law norms that would be appropriate to the situation, perhaps in stripping 
the current regime of its legitimacy in international law. Another would be 
an international code dealing with international economic actors, whether 
state trading corporations or multinational firms, in terms of such matters 
as international price-fixing, antitrust, and the use of political muscle within 
host countries, for instance, the allegations about ITT in Chile. The third 
would be the development, or the move toward development, of a right 
of movement by inhabitants of the planet to any place in the planet, which 
would be a change from the present norms and a step toward creating at 
least a theoretical basis for equality of opportunity and life chances. 

Prof. Art Newman inferred from what many of the panelists have said 
that they were endorsing not a heuristic tool, as the Chairman has suggested, 
but a doctrine, for which the anthropologist, Ruth Benedict, and others, have 
been severely criticized, namely, the doctrine of cultural relativism. In 
addressing non-universality, they seem to be suggesting that, if a given ` 
group of people perceive a threat to their interest, then anything goes. The 
professor from Princeton insisted in her early remarks that competing claims 
ought to be assessed and adjudicated. For this to be done, at least pro- 
cedural consensus and implicitly substantive consensus is presupposed. In 
closing, I would like to just remind the professor from Princeton that in 
the contemporary world three prime ministers, all ladies, of three nations 
have recently been involved in conflict. 

Prof. Warren Kuen. speaking as a historian, pointed out that this Society 
was established with two very radical principles in mind. The first was that 
wars could be eliminated, perhaps not entirely, but reduced in number 
through the establishment of international law and justice; there is no more 
radical idea than that. The second principle was that a court of inter- 
national justice should be established; in 1906, when this Society was 
founded, that was a phenomenally radical idea. Yet it was realized. 

In history and in political science, radicalism is a political movement 
within a group, an effort to politicize the organization and make it active. 
Many of those engaged in the radical politicization of groups also formulate 
radical interpretations in their own fields. The American Society of Inter- 
national Law has been politicized in the past, in its campaign for an Inter- 
national Court of Justice and for United States acceptance of that court (in 
the 1920’s and 1930's), and in the introduction of a radical idea, the con- 
cept of the outlawry of war. But the Society always kept one concept in 
mind; you do not abandon the foundations which you have already 
established. 

To take up another point, where is the American Society of International 
Law today in seeking repeal of the Connaly reservation? If you want to 
achieve something radical and make international justice move forward, 
where is that movement? Where does this Society stand today on the 
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concept of, not codification of law but legislation of international law; where 
does it stand in terms of working through the channels that exist within the 
Charter of the United Nations? In 1910 and 1912, there was a great deal 
of discussion in this country and throughout the world of regionalism in 
international law and the establishment of regional courts. Where is that 
idea today? To return to Prof. Sohn’s questions, there are all sorts of issues 
which are radical and on which the Society might well take a stand if you 
could get agreement on some basic principles. There are individuals within 
the Society who assume radical positions, but there is no effort to politicize 
the organization. Until the Society comes to that, it cannot talk about 
radicalism in the same sense that historians or political scientist do. 

The CHARMAN asked the panelists to comment briefly on any aspect of 
the discussions. 

On the question of cultural relativism, Prof. JoHNsToN noted that we do not 
know yet whether low intensity involvement in international decision-making 
tends to generate radical positions on international law. Perhaps this is 
more likely to be true in the case of a country like China with an excep- 
tionally long historical perspective and recent cause for bitterness over the 
exclusion of its civilization from the organized world community. The jury 
is still out on the question of Chinese radicalism in international law. Con- 
sidering the U.N. law-making agenda for the 1970s, we should look for some 
answers to the question in the areas of international environmental law and 
the law of the sea. 

Prof. Boats remarked that a concept of selective national sovereignty 
may not be the best way of making qualitative distinctions among inter- 
national actors. Presumably such a principle is designed to allow certain 
states freedom to do some things while not giving such freedom to others. 
More important, it is designed to keep some states from doing certain things 
to others, that is to say, to restrain the more powerful actors in their 
conduct toward weaker actors. Sovereignty may not be the best way to 
go about it. It would be preferable to focus instead on developing prin- 
ciples more directly aimed at prohibiting the strong from exploiting the 
weak, without trying to reinforce a concept of sovereignty which is becom- 
ing increasingly outmoded. 

As to women in politics and the effect of “lady prime ministers,” it would 
hardly be realistic to expect one individual, whatever his or her orientation, 
to have a transforming impact on a whole institutional system. What will 
aid in the refeminization of society and politics is not token women here 
and there who have learned to play the existing masculine game better than 
most men, but rather the introduction of large enough numbers of women 
to transform the system itself. Masculine and feminine as symbolic orienta- 
tions to the world are analytically separable from concrete males and 
females. It is not only women who are the bearers of so-called feminine 
values. On the contrary, masculine and feminine qualities, traits, tempera- 
ment, and disposition, are to be found in both sexes. Yet, since feminine 
values have in fact been identified with females, since we are socialized to 


181 


develop a strongly masculine orientation as males and a strongly feminine 
orientation as females, women are today more likely to be the carriers of 
values that have been identified as feminine. And the incorporation of 
those desperately needed values into the system is in practice bound up 
with the meaningful incorporation of women into public life. 

Prof. RopLEy commented upon the apparent panache of calling ourselves 
“radicals.” We wanted to find some word which would explain the kind 
of perspective which we were out to discuss and elaborate, and “radical” 
seemed to work. In fact, the panache is a bit illusory, judging by the distate 
that the word radical seems to have elicited from the audience. 

Referring to Prof. Fried’s comment concerning the value, the radical 
value even, of the traditional approach, Prof. Roptey indicated that he was 
skeptical of the possibility of developing new techniques but, in a way, also 
rather confident about the possibilities that what may be called traditional 
written international law can be used now by the radical movement—for 
anything, from defending the human rights of Black Panthers to criticizing 
aggression in the Dominican Republic. One of the problems, and the thing 
that puts us on the defensive, is that every time we try to use traditional 
international law to declare certain activities of certain nations illegal, we 
are told that international law shouldn’t be used to assess the legality of 
such activities, since this is an “unrealistic” approach. 

Prof. Frey-Wourters noted that a radical perspective is very complex. 
Many of the norms and principles formulated by radicals are not being 
effectively followed in the behavior of states big and small, rich and poor, 
old and new. But the articulation of these principles permits new patterns 
of interaction between the Third World, the socialist states and the Western 
states. As Arghyri Fatouros has already pointed out, radicals stress the con- 
tradiction between the principles expressed in the legal texts and the actual 
facts of the daily life of people. Existing laws often do not lead to the rule 
of justice. Out of this awareness is gradually growing a new legal con- 
sciousness, not yet clearly formulated or explicitly recognized, but gradually 
changing the content and orientation of the international legal system. 

In terms of the developing world, a radical perspective would point out 
that national and regional self-assertion is necessary, so it would support what 
may be considered radical regional and subregional organizations such as 
the Andean grouping, and oppose the OAS, the Central American Common 
Market and other organizations which do not really benefit the developing 
states but are largely smokescreens for Western interests. A second prob- 
lem any radical will deal with is the developed states themselves. Both 
centrally planned economies and capitalist states may have corrupt and 
less corrupt political systems. The private enterprise system can support 
a variety of political structures. Compare, for example, the highly de- 
veloped welfare systems of Scandinavia with the highly underdeveloped 
welfare system of the United States. While an economic base of public 
ownership provides for less inequality and exploitation between classes it 
may also result in a rudimentary realization of political and individual free- 
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dom. Radicals would attack corrupt and unjust domestic structures and: 
would stress the lack of social harmony, the disrespect for social equality, - 


the total incapacity to deal with the problems of the post-industrial society, |. 


the misuse of power and the exercise of a damaging foreign policy abroad. - 

A radical is also an internationalist. Prof. Frey-WovurTers observed that 
she was a world federalist and wanted to be a world federalist. But if you ~ 
are a radical, the first thing you must admit is that world federalism today 
would be a catastrophe; it would result again in exploitation and domina- 
tion of the weak. We do not have a world community as yet but a divided 
world of capitalist and Communist states, of developed and underdeveloped 
countries. For the time being, we are committed to a strong international 
and regional neo-functionalism. There is no inherent contradiction be- 
tween radicalism and internationalism. The Romanian sociologist Silviu 
Brucan has pointed out that a new type of revalution will mark the end 
of this century: supranational, and eventual world, integration. The United 
Nations can become effective only in parallel with worldwide and regional 
functional supranational integration and supranational] integration can be 
achieved only in parallel with the equalization of states. 

A long period of passivity seems to be coming to an end. Where there 
was resignation, there is now impatience with the existing world structure. 
The urgent tasks relating to the transformation of the international legal 
system constitute a formidable challenge. Lawyers of all persuasions should 
lend their collaboration to the execution of these tasks. Yet the immense 
difficulties cannot be denied or disregarded. The possibilities of a sincere 
and effective attack upon nec-imperialism, of a real attempt to modernize 
the developing states are so slim it is almost a hopeless task. As a result, 
radicals are full of despair ard do not know where to turn. 

Prof. RicHARDSON commented on the distinction Prof. Rubin had drawn 
between rules by which state consensus is achieved and rules flowing from 
a consensus however achieved and his assertion that the first leads to some 
variety of natural law principles that we have seen before. This is true. 
But he also asserts that the only result is a shift of rhetoric. First, a radical 
position would tend to downgrade or oppose theories of law formation 
whereby rules are formed by consensus in whatever way, because the value 
position of various international actors is ignored. The “shift of rhetoric” 
is substantive. A radical posiion would include a theory of law formation, 
which may relate to Article 38 of the Statute of the International Court. 
Customary Jaw is a source of international law, and in light of MclLuhan’s 
“communications revolution” new theories of customary law formation are 
needed. Also, under Article $8 one of the sources of international law use- 
ful to a radical position are the writings of noted publicists. If we advocate 
a faster formation of customary law by noted publicists writing in quantity 
from a radical position, a qualitative impact might be made on these 
problems. 


STEVEN BIANCO 
Reporter 
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_-: IMPLEMETING THE RuLes oF War: TRAINING, COMMAND 
AND ENFORCEMENT 


The roundtable was convened at 9:15 am., April 29, 1972, Paul C. 
Warnke,® presiding. 

The CHAIRMAN explained that the focus of the discussion was on the 
means for implementing compliance with the rules of war through educa- 
tion, supervision and, where these fail, punishment of those who breach 
them. Much of the controversy about the Calley trial and the other prosecu- 
tions in the aftermath of the My Lai incident have centered on the relation- 
ship between that kind of episode and the nature of the Vietnam war itself. 
It has been contended that punishment of individual soldiers is unjust when 
they are made to fight in a war which blurs the distinction between civilian 
and armed enemy, and where our tactics have been characterized as destroy- 
ing a society in order to save it. Perhaps less, and in his opinion, certainly 
too little attention has been paid to the fact that, whatever the validity 
of our recourse to violence to secure our aims in Vietnam, more can and 
more certatinly should be done to ensure that those whom we send to 
fight are aware of the rules of war; that Command responsibility is enforced; 
and that appropriate punishment is meted out to those who breach the rules. 

The Cuamman remarked that the considerable controversy over My Lai— 
and the absence of any significant efforts, apparently, to punish all those 
responsible—indicates some defects both in training and in the enforcement 
of the rules of war. It has been pointed out that, of all those involved, the 
only one tried and convicted was of relatively low rank; that the company 
commander was tried and acquitted, despite uncontested evidence that he 
had reason to know that violations of the rules of war were being committed 
by those under his command; and that the only higher officer brought to 
trial was Col. Henderson, who was also acquitted. Moreover, as Telford 
Taylor has pointed out, our legislative provisions are presently inadequate 
to provide for following up those persons who have left the service to see 
that they are brought to trial when there is evidence that they committed 
crimes while in the service. 

Under these circumstances, the CHARMAN believed there was every reason 
to examine the question whether the training given our servicemen is ade- 
quate to prevent incidents like My Lai and whether the United States is 
making efforts in accordance with the Geneva Conventions of 1949 to search 
out those who have been responsible for grave breaches of the rules of war. 


REMARKS BY Mr. BENJAMIN FORMAN °” 


In my allotted time, I shall cover what we are doing and what has been 
done in the three areas of training, command, and enforcement. 

First, training can be divided into publications and the training itself. 
The relevant publications are numerous. The principal ones are Field 
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Manual 27-10, which explains the law of land warfare, and Department of 
the Army Pamphlet 27-1, which sets forth all the treaties governing land 
warfare. (In these comments, I shall use the Army as illustrative and not 
cover the Navy and the Air Force, since that would take too long.) A third 
major publication is Pamphlet 27-161-2, International Law: Volume II, 
which deals with the law of war. A basic training handbook (Pamphlet 
21-13) discusses the Geneva Conventions in some detail and is distributed to 
all soldiers upon entry into the Army. (This handbook is being revised to 
incorporate the text of “Brief Summary for Members of the Armed Forces 
and General Public on the Geneva Conventions of 1949,” a booklet issued 
in 1951 by the International Committee of the Red Cross.) In addition 
to these publications, we have training films, one of which will be shown at 
the completion of this discussion. 

The requirements for training are set forth in Army regulation 350-216. 
As far as the continental United States is concerned, a minimum of two 
hours of formal training is required during basic combat training. At the 
service schools, basic courses usually run about two to six hours. Inter- 
national law courses are offered at the command and staff colleges and 
formal training is also required in officer-producing programs like the OCS 
schools and the academies. 

Two hours of formal training is required each calendar year; one hour 
of formal! training is required as a refresher course for batallion and brigade 
commanders. Instruction on the Hague and Geneva Conventions must also 
be integrated into other training whenever possible, such as during field 
exercises. The formal courses are taught by a two-man team, consisting 
of a JAG officer (or a qualified person if a JAG officer is not available) and 
a combat-experienced company commander (or someone of field grade 
in the refresher courses for batallion or brigade commanders). The mili- 
tary police who, of course, are intimately involved in the handling of prison- 
ers, have special training courses consisting of 26 hours for company units. 
At the MP schools, noncommissioned officers get eight hours on the subject; 
officers get an eight hour basic course and eighteen hours in the senior 
course. We also have a JAG school at Charlottesville, Virginia where some 
50 hours are spent on international law problems. 

In the theater of operations, regulations require that, as a general proposi- 
tion, within two weeks after arrival and prior to entry into combat, all per- 
sonnel receive orientation in the Conventions once again and specifically 
in the rules applicable within the theater. In Vietnam, the practice has 
been to complete orientation within seven days after arrival. Of the ap- 
proximately 20 hours of orientation, four are devoted to the Conventions. 
Similarly, in Vietnam a quarterly review of this training is required as well 
as supplemental training on the rules of engagement, minimizing battle 
casualties and relations with Vietnamese. The fact that an individual has 
been trained is entered in his record and after training he is given a test. 
In addition, each soldier is given wallet-sized cards which try to summarize 
in succinct form the essence of the Conventions. Each officer gets a card 
called “Guidance for Command in Vietnam.” 
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With respect to command, there are some fourteen directives governing 
the prevention, reporting and investigation of war crimes. To implement 
these directives, the subordinate commands put out their own directives. 
On the average, these directives are reviewed, revised and re-emphasized 
every six months. Parenthetically, Telford Taylor in his book on Nurem- 
berg referred to these various directives as “virtually impeccable.” 

On the enforcement side, our Chairman has noted that only one convic- 
tion has come out of Son My. This might indicate a failure of enforcement 
but we do have a basic problem, as in the civil courts, in getting convictions. 
Apart from Son My, there have been some 222 investigations of alleged war 
crimes. Most have turned out to be unsubstantiated or unfounded. Less 
than one-third were found to be of substance; these were subject to Article 
32 investigations and preferring of charges. Some 269 individuals were 
involved. Some charges are still under investigation; 92 have been deter- 
mined to be unsubstantiated or unfounded: some 26 were either dismissed 
before trial or command action is still pending. In some situations indi- 
viduals were killed in action or died before final action could be taken. 
Some were found to be insane, some were granted immunity to testify, and 
some were not tried on other grounds. Of those that were actually tried 
by court-martial, the statistics seem comparable to those in our civilian 
courts: 20 were convicted, 31 were acquitted or had their charges dismissed 
after arraignment. For lesser offenses, some 20 individuals were punished 
under the provisions of Article 15 or were subject to adverse administrative 
action. 


Remarks BY Lr. CoL. FRANKLIN A. Harr, U.S.A. 


Rather than presenting new proposals or novel interpretations on com- 
mand responsibility, enforcement, or training concerning the international 
laws of war, I have chosen to work at defining the problem. An underlying 
assumption of many who engage in today’s debate concerning the inter- 
national law of war is that compliance by the United States in Vietnam with 
the accepted international norms has differed so much from its past actions 
that drastic measures are needed. This assumption rests upon a rose-tinted 
view of the conduct of war by any major power in the 20th century, the 
United States included. My purpose is to advance the thesis that one’s 
view of the compliance of the U.S, military to the laws of war is not a simple 
status wholly dependent upon whether a disciplined armed force can estab- 
lish effective standards and enforce them. Outside factors impinge on one’s 
concept of how well the standards should be met. Few tasks lend them- 
selves to measurement by absolute criterion and the military’s compliance 
with the laws of war is no exception. 

My basic argument is that, although such imperatives as compliance with 
the laws of war certainly ought to be more absolute in terms of right and 
wrong, there are persistent pressures that constrain a simple straightforward, 
legalistic approach to compliance. This argument does not attempt to con- 
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done any action that lies outside the accepted norms of the laws of war; 
it does not seek to minimize nor negate our support for the laws of war. 
References to past U.S. practices and actions will be made solely to assist 
in explaining the problem rather than to seek support for such practices. 
The arugment makes no attempt to remove from the military responsibility 
or blame for any action wherein it failed to meet its own established 
standard. 3 

There are two paradoxes that shape the popular perception of U.S. mili- 
tary compliance with the laws of war. The first paradox is that the nature 
and popularity of the war determine the standard against which the Amer- 
ican public and major attitudinal groups within it measure the American 
armed forces. That realization occurred to me some six months ago in a 
public session sponsored by this Society. In placing U.S. practices in 
Vietnam in a historical perspective by relating them to our conduct in World 
War II and Korea, our Chairman described an essential difference between 
World War II and the conflict in Vietnam. Specifically, Mr. Warnke re- 
minded us of the systematic World War II propaganda campaign which 
aroused intense feelings in both the Armed Forces and population of the 
United States against the Germans and the Japanese. Because of the 
popularity of the war and the feeling that our cause was just, the United 
States employed the hate campaign without apparent regard for the con- 
sequences, As a result, no one seriously questioned then whether the 
United States adhered to the laws of war. After all, the government and 
the media assured us that the Japanese and Germans deserved whatever 
end they met as retribution for their past misconduct. 

Examples of harsh treatment meted out to the enemy periodically surfaced 
in individual accounts of wartime activity and failed to arouse public dis- 
approval, At this point I must pause to make myself clear. I do not con- 
tend that we callously violated the laws of war or that our practices were 
comparable to those of the enemy who were tried at Nuremberg. Our off- 
cial policy directed compliance with the Geneva Conventions and the laws 
of war. Despite such a policy, a number of instances of individual or group 
misbehavior occurred. To expect otherwise in an armed force of twelve 
million is to reflect an incredible naiveté. As in Vietnam, individual acts 
of violence were often held close to a small group. Those which came to 
the attention of the proper authorities were investigated and where appro- 
priate, disciplinary proceedings resulted; but many did not come to the 
attention of the proper authorities. In addition, there appears to be little 
doubt that the aerial campaigns over Germany and Japan and the ground 
campaigns in certain theaters, especially Europe, were marked by an extra- 
vagant use of firepower. Unlike individual acts of violence which may or 
may not have surfaced, the scale of violence associated with bombing was 
dramatically publicized in the popular press and news media. Indeed it 
was glamorized subsequently by Hollywood. Many practices constituted 
examples similar to those for which the United States has been criticized in 
Vietnam. Books have been written about certain incidents. No public 
outcries were raised at the time because the excessive brutality displayed 
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by both the Germans and Japanese and the propaganda generated by our 
government denied our enemies any sympathy concerning the manner in 
which they met their end. One final point concerning World War II is to 
note the activities of the resistance movements which we supported. As an 
example, the elimination without judicial proceedings of collaborators by 
the resistance activities in France met with no disapproval in the United 
States. 

The point is that the standard against which the educated portion of the 
American public measured its military was different in World War II. The 
difference Jay in the nature, and resulting popularity, of that war in com- 
parison to Vietnam. Popularity appears to be synonymous with a public 
perception of a just war. 

The double standard is very apparent in an article by Professor Richard 
Falk in a book he edited in 1970. One section of the article states: 


Some may say that war crimes have been committed by both sides in 
Vietnam and that, therefore, if justice is to be evenhanded, North 
Vietnam and the Provisional Revolutionary Government of South 
Vietnam should be called upon to prosecute their officials guilty of war 
crimes. Such a contention needs to be evaluated, however, in the 
overall context of the war, especially in relation to the identification of 
which side is the victim of aggression and which side is the aggressor.* 


Professor Falk’s intimation is clear. War crimes are not committed by the 
side of the just. 

Another example of the double standard is the differing perceptions of 
the U.S. bombing in Vietnam and the Israeli bombing of Egypt. The voices 
which describe U.S. bombing in Vietnam as obscene seldom criticize the 
Israeli air effort which thoroughly devastated the cities of Suez and Ismailia 
more than any city in Vietnam. According to the New York Times the 
Israelis air attacks inflicted more than 10,000 casualties on the Egyptians in a 
three month period before the 1970 cease fire began. Are Egyptian civilians 
deserving of less compassion than Vietnamese? 

Neil Sheehan’s benchmark review in the New York Times argued that 
the standard for judging war crimes should be different in Vietnam than 
it was in World War II because the latter was an example of opposing indus- 
trialized societies fighting a war of survival. Sheehan argued that the city 
dweller in World War II was really a combatant and hence a legal target 
while the village peasant in Vietnam is not. Here at least is an explicit 
admission that the rules by which military conduct is measured were 
changed for Vietnam. 

The importance of this paradox is that it helps us note the difficulties 
it causes for the military. Although the United States purports to recognize 
a universal standard of laws of war the action of the public and the intel- 
lectual community raise doubts about the universality of the standard. 
They seem to argue that a war's basic justice or injustice is relevant to the 
criminality of the action of an individual combatant. 


‘1 Falk, “The Circle of Responsibility,” 231, in FALK, Korko and Lirron, eds. CRIMES 
or War (1971). 
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A second paradox is that those who regularly criticize the military apply 
different standards of judgment to military justice when they view the 
individual normally brought before the military justice system as opposed 
to when they view someone charged with war crimes. 

The soldier who faces legal proceedings for desertion, being AWOL, drug 
use, assault, or larceny expects to be afforded every right and safeguard 
within the U.S. judicial system. He is presumed innocent until found guilty 
under the due processes of law. If he is found guilty, critics usually charge 
that it is because of command influence, and the sentence, whatever it is, 
is regularly judged as unduly harsh. Without speaking to the substance of 
the charges, I would only note that in the minds of too many in America’s 
intellectual community, the military justice system is best described by the 
title of Robert Sherrill’s book, Military Justice is to Justice as Military Music 
is to Music. This conclusion obtains despite rather high praise for the 
military system by some of the nation’s more successful defense lawyers. 
Particularly noteworthy in this regard is that too few otherwise informed 
individuals have failed to appreciate the procedural revolution in military 
justice caused by the 1968 Military Justice Act. 

The other side of the coin in this paradox is that the accused charged in 
connection with acts of violence against Vietnamese is judged by a different 
standard. If he is charged with such an act or is even under suspicion of 
it, and more especially if he is an officer, the press and the intellectual com- 
munity are convinced that he is obviously guilty. Telford Taylor’s book, 
Nuremberg and Vietnam, illustrates my point. In noting that General Sea- 
man, the Commander of the Frst Army at Fort Meade, Maryland, had dis- 
missed charges against seven officers for allegedly covering up the My Lai 
massacre, Professor Taylor, in a context designed apparently to emphasize 
the guilt of the individuals, reminds the reader that “One of the officers 
cleared by General Seaman had invoked the privilege against self-incrimi- 
nation while testifying before the Hebert Committee.”? I assume that Pro- 
fessor Taylor is telling us that in war crimes Senator Joe McCarthy's stan- 
dards obtain; taking the fifth must obviously be a sign guilt—a most 
unusual attitude for a teacher of constitutional law. 

If individuals are found innocent or the charges are dropped, it is an 
example not of due process being carried to a logical and just conclusion, 
but rather of the Army’s failure to prosecute vigorously. One is reminded 
of Tom Wicker’s column in the New York Times after the trial of Colonel 
Oren Henderson. Wicker described the five acquittals in the My Lai 
affair as a sorry record. He concluded that the major reason for the 
Army’s inability to obtain guilty verdicts (other than against Lt. Calley) 
was a lack of zeal for prosecuting its own. 

Another facet of this paradox is that the sentence imposed on a war 
crime defendant is often considered unduly lenient. Of course, the single 
exception was the Calley case where public reaction protested the severity 
of life imprisonment. More importantly, news articles have noted, with 
obvious disapproval, that most sentences for violence against Vietnamese 
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civilians were usually reduced substantially in the review process. How- 
ever, the argument can be made that the process really illustrates the su- 
periority of the military justice system because of the systematic sentence 
review which reformers are seeking to achieve in the civil system. 

The result of this paradox is that military justice confronts a “no-win” 
situation. The benefit of the doubt is cast against it in both sets of circum- 
stances. Those who criticize the handling of recent charges against Ameri- 
can soldiers for alleged misdeeds against Vietnamese seem to imply that in 
such cases the military should both drop the normal legal safeguards and 
exert command influence in order to be responsive to public passion. This 
has been the implication of strong editorials written by prominent journal- 
ists who are otherwise liberal and temperate. Should the military justice 
system really treat war crimes cases any differently than it treats other cases? 

The two paradoxes I have raised are important because of their impact 
on the public perception of U.S. compliance with the laws of war, and they 
make the military task more difficult. The point concerning our conduct 
of past wars is not to glorify or justify such acts; it is to remind us that the 
search for warfare that is both eminently humane and essentially harmless 
is chimerical. If the intellectual community wishes to effect meaningful 
restraints on the violence that men do to other men, it must do far more 
than point at alleged misconduct in Vietnam. More particularly, we need 
a better understanding of the nature of war and how it has been conducted 
throughout the 20th century. When it becomes evident that our conduct 
in Vietnam was at least as consistent with the laws of war, and in many 
cases more attuned to humanitarian considerations than in World War II, 
the questions become tougher. They can be answered; but in order to ob- 
tain meaningful answers, we must first ask the right questions. 


REMARKS spy Tom FARER * 


Vietnam has rescued the law of war from the academic boneyard. If 
many people did not believe that Vietnam has been and continued to be 
the scene of mammoth violations of that body of law, I am confident we 
would not be here this morning. 

I don’t refer to Vietnam merely to associate myself with the angels, al- 
though I don’t object to the association. It is relevant not only for moral 
reasons (although to be sure in the end they are the only reasons which 
count), but also because Vietnam illustrates my central assumption: that 
agreement on the substance of restraints posed by the rules and principles 
comprising the laws of war is a precondition to effective implementation, 
which I think is really the thrust of Col. Hart’s remarks. That assertion is 
virtually a corollary of my belief that the high command of a reasonably 
competent army, such as our own, can effectively implement any set of re- 
straints, if it is genuinely committed to their enforcement. 

I do not mean to suggest that the development of appropriate instru- 
mentalities may not require the expenditure of a fair amount of intellectual 
energy; merely that there is clear economy in proceeding to resolve sub- 
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stantive issues prior to procedural ones. Surely the procedures necessary 
to prevent the Lt. Calleys of this world from acting out their grotesque 
fantasies are entirely different from those required to inhibit the Com- 
mander-in-Chief and his various subordinates from authorizing the mili- 
tarily aimless destruction of cities or the calculated decimation of the 
countryside. 

If Vietnam proves anything it is that there is no consensus in this country 
or, I am sure, in other countries, even within elite groups, concerning the 
substantive issues. I think a candid exchange of views will be facilitated 
_ by drawing a distinction initially between acts which can be readily seen 
by men in the field to deviate from the ordinary run of belligerent behavior 
(Category I), and those acts which are implicated in broad strategic and 
tactical policies at the senior levels of command and not readily separated 
from legitimate, belligerent measures. This distinction largely coincides 
with acts that are universally acknowledged to fall under the laws of war, 
and those the legal status of which is controversial. In the former cate- 
gory, I would place such acts as torture, summary execution, and the calcu- 
lated bombardment of cilivian targets; in the latter, such weapons and 
tactics as the forced migration of peoples and the destruction of their 
patrimony, zonal bombardment, random harrassment, fire, anti-personnel 
ordnance, bullets that achieve dumdum effects, gas, and herbicides. A 
further question of law is the evidentiary standard to be employed in 
determining the proportionality of unannounced strikes on civilian centers 
thought to house belligerent targets or the identity of persons observed in 
zones where enemy forces are believed to be operating. 

Evidence of widespread indulgence in torture, either by U.S. forces or 
by troops of other territorial entities paid by the United States, suggests 
that even with respect to unequivocally prohibited acts--Category I acts— 
the will necessary for enforcement may well be lacking in most countries, 
a depressing conclusion fortified by British behavior in Northern Ireland. 
That British intelligence units, compelled by professional pride, chauvinism, 
religious bigotry, and, paradoxically, a certain humanitarian concern, should 
employ brutal methods to extract information is anticipatable. But when 
members of the British Establishment, including putatively distinguished 
jurists, publicly declare that spread-eagling a man for hours without food 
or water, with a mask over his head, and subjecting him to forms of mental 
harrassment calculated to break his will and liable to cause him permanent 
mental injury, is not torture, we evidently have a dangerous definitional 
problem, as well as insight into the impulses which lie just below the formal 
surface of legality. 

I would like to know how my fellow panelists define torture, and I would 
like to know whether they are prepared to condemn its use even where 
there is reason to believe that “friendly” lives will be saved by recourse to 
it. More precisely, do they accept an unequivocal prohibition on coercive 
interrogation, or are there instances where they would be inclined to apply 
some principle of proportionality? 

If there is a general consensus within a nation’s high command that sum- 
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mary execution and other Category I acts are inadmissible, I am confident 
that they can be deterred by conventional criminal penalties. My impres- 
sion, based on conversations with veterans of the Vietnamese conflict, is 
that incidents such as rape, maiming, and murder, have been attributable 
in substantial measure to the widely held conviction, inaccurate though it 
may be, that crimes committed against the civilian population would not 
be punished severely, if at all, a conception which has sometimes been 
summarized as the “mere gook rule.” 

If preclusion of atrocious acts is not a high priority item for President 
Nixon and his advisors, I have no confidence that the requisite penalties 
will be enforced within the existing structure of military justice, not neces- 
sarily because of any lack of integrity but because of forces built into that 
structure. The evidence supporting my lack of confidence is oozing out of 
the lesions of our record: the trivial sentences, like those reported by Daniel 
Lang in his account of the rape and murder of a Vietnamese girl; the failure 
to convict anyone other than Lt. Calley for complicity in the massacre of 
My Lai; and, ironically the statistics just cited by Ben Forman. If there 
are only 222 cases of reported war crimes, then it is very difficult to believe 
the investigatory capacities of the Army are up to the task. What is needed 
to deal with the contingency of high command indifference is a staff of 
civilian prosecutors and investigators attached to Army units but entirely 
independent of command influence plus a system of constitutional courts 
with jurisdiction over crimes committed abroad by U.S. nationals against 
aliens. I don’t refer exclusively to U.S. soldiers, because there’s also the 
problem of CIA agents and other persons who are, in a sense, civilians. 

The monitoring of high command behavior obviously calls for a different 
set of procedures, although there is no reason why our leaders should not 
be punished by severe criminal penalties which might, at least in theory, 
be imposed by subsequent administrations. However, a realistic concern 
for humanity requires an emphasis on non-criminal prophylactic measures. 
I naturally endorse Senator Kennedy’s proposal for the creation of a Mili- 
tary Procedures Review Board built into the structure of executive decision- 
making as one among an array of measures. The riddle is how to prevent 
it from deteriorating into a kept organization, like the Legal Adviser’s Of- 
fice in the Department of State. This can be achieved, perhaps, through 
such safeguards as senatorial approval of its members; a budget presented 
directly to Congress, rather than processed by the BOB; or the reservation 
of seats for men nominated by specific organizations, possibly including 
such transnational corporate entities as the U.N. Secretariat or the Inter- 
national Commission of Jurists. But the greater the real independence of 
such a unit, the greater the danger that it would simply be eased out of the 
decision-making process. On the other hand, the danger of post facto 
criticism might inhibit executive behavior more than the candid opinion 
of a cozy, in-house operation, which, if its opinions were rejected, might 
then enthusiastically shill for an Administration’s megalomaniac construc- 
tions of humanitarian law. 

Of course, anyone genuinely committed to the reduction of wars bar- 
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barity will wish for the establishment of an international institution with 
effective capacity to evaluate national behavior. Most of us long ago sur- 
rendered the hope that the U.N. Secretariat would discover the intestinal 
fortitude to essay innovation in this field. In the foreseeable future, the 
only vaguely plausible hope is that the handful of states and national and 
transnational institutions committed to the development and application of 
humanitarian law will combine their modest resources into a single body 
that will tender unsolicited case-by-case appraisals and will seek to pub- 
licize violations. 

But, as I suggested at the outset, all of us can play the game of inventing 
means of enforcement. That, I think, is comparatively easy. But let us 
face the more onerous task of smoking out the substantive views of those 
elites which deploy the forces which generate dialectically a humanitarian 
law of war. 

Before closing I would like to respond to one of the very important points 
raised by Col. Hart. A fundamental issue is whether the standards of be- 
havior imposed on our armed forces vary inversely with the popularity of 
the conflict. Historically, I think his point is unassailable. The statistics 
comparing the destruction of civilians in the Korean War and in the Viet- 
namese war are powerfully persuasive. I, myself, detect a shift in the 
attitude of certain relevant elites towards the application of force, but what 
I can’t tell is whether it is a shift to a categorical commitment to the even- 
handed application of humanitarian rules or rather a shift in the direction 
of a deeper skepticism about the use of force. It is increasingly difficult 
for a war to be regarded as just. 


REMARKS BY Ropert MACCRATE ° 


The quality of law enforcement is a direct reflection of the community’s 
will to see that the law is enforced. In the case of enforcement of the laws 
of war, there is a haunting question as to just how much the world com- 
munity—or any of its constituent nation states—wants to have the laws of 
war enforced. I suggest that we who espouse a rule of law must see that 
the will to enforcement is aroused in the community. This in turn requires 
an educated awareness in the community of the need for the rules of war- 
fare, their utility, and their feasibility. 

The national and international will to enforcement of these rules is 
impeded by a variety of conflicting attitudes. They include the public 
relations approach to moral and legal issues: let's not make waves. On 
the other hand, there is the indiscriminating rhetoric of war crimes which 
serves as a medium for attacking an unpopular war. Then there is the 
reluctance of many in the community to accept the validity of the laws of 
war, or at least to accept that any valid laws are violated by the United 
States forces: totally disproportionate military acts and even atrocities 
are dismissed as just one of those things that happen in war. But also, 
we find in some quarters an abiding and total distrust of the armed forces 
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and a willingness to believe the worst combined. with an inability to credit 
the military either with the desire or the capacity to discipline their own. 

There is need for strong leadership at the national level to speak out 
above these conflicting attitudes and to revitalize the effective enforcement 
of the Jaws of war. ‘I regret that the President did not see fit to offer strong 
leadership and provide a reaffirmation of these principles when faced with 
the spasm of anguish and confusion that greeted the verdict in the Calley 
case. 

It bears emphasis that war crimes are committed by individuals, not by 
nations; they are most frequently the unlawful acts of soldiers in the ranks, 
not of generals in command. But whatever the rank, the enforcement of 
the laws of war is directed toward individuals and toward the regulation 
of their military conduct. In such circumstances, it follows that the primary 
responsibility for the enforcement of the laws of war must rest with the 
armed forces of each nation. The international legal] community has an 
important role to perform, but it cannot achieve more effective enforcement 
of the laws regulating military conduct by usurping what is in its essence 
a military responsibility. | 

Although extensively codified in international treaty, the rules of land and 
naval warfare are essentially the creation of military men, not of international 
lawyers. They are intended to regulate the conduct of military operations. 
The professional soldiers long ago recognized the importance of having 
civilizing restraints on the brutalities of war and out of this recognition 
grew the modern codification of such rules. 

Historically, the armed forces of the United States have contributed sig- 
nificantly to the development of the laws of war and have acknowledged 
their binding nature. The Vietnam war was no exception, as the Secretary 
of State’s August 1965 letter made clear, despite the unconventional nature 
of such guerrilla warfare and its special problems. 

There are times, however, when any agency must be reminded of its own 
standards by those outside its institutional circle and called to a higher 
accountability. In the experience of My Lai, we have had evidence of the 
need for the concerned attention of those on the outside. It required a 
draftee, Ronald Ridenhour, who had pieced the story together while still 
in Vietnam, to come forward and insist that the Army respect its own 
professed code and its concomitant obligations under international law, and 
not allow the events of Son My village to remain buried in the Vietnam 
countryside. The leadership of. the Army at first responded with an 
obvious awareness that the institutional integrity of the Army depended 
upon conducting a searching self-examination of those events. I can per- 
sonally attest that the investigation which followed was pursued with vigor 
and candor which for a time had a profound effect on attitudes within the 
Army as to the importance assigned to enforcement of the laws of war. But 
the ugly disclosures were met in some quarters with a continuing institu- 
tional response that is perhaps endemic to any large bureaucracy when it 
feels itself threatened. This institutional response was evident at the time 
of the original cover-up of the events of My Lai and it has come to obscure 
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even the later action of the Army's leadership in demanding an accounting. 
It is also revealing of the substantial problems inherent in any effective 
enforcement of the laws of war. 

The painful facts of war crimes, and their effect on the civilian popula- 
tion, seem inherently to resist disclosure. They are almost instinctively 
suppressed. With respect to My Lai, we have seen evidence of an absence 
of will at all levels and in all sectors of the community to see that the laws 
of war be enforced. In the Army, it would appear that many individuals 
with knowledge of the tragedy either shared the view expressed in one of 
the courts-martial that it was “no big deal,” or felt that protecting the good 
name of a unit or a command was more important than adherence to the 
Jaws of war and historic Army policy. No meaningful search for ways to 
strengthen the enforcement of the laws of war can properly ignore these 
attitudes or the other inherent obstacles to enforcement of such laws. 

At My Lai there was a total failure in the enforcement of the laws of war 
from squad to division. What were the causesP How can they be over- 
come? From our panel's study of the tragic events, we concluded that 
significant factors in producing the tragedy included: 

—-the planning and orders for the particular operation; 

-—the attitudes of the soldiers in the units toward the Vietnamese (cap- 
tured in the phrase, “the mere gook rule”); 

~~the unconventional nature of the enemy, including the deployment of 
women and children in the guerrilla type combat; 

-the immediately preceding casualties suffered from the mines and 
boobytraps of the hidden enemy; 

—the attendant psychological buildup to. the particular operation; 

—-the acute organizational problems within the units involved; and 

-—perhaps most importantly, the quality of the leadership and of the train- 
ing provided to these units. 

Accepting this list of contributing causes to the commission of a major 
war crime, where can responsibility be placed for avoiding recurrences of 
such total failure in preventative law enforcement? The court-martial pro- 
ceedings which followed have provided very few answers. The prosecu- 
tion of such offenses faces enormous odds and the very seas a of causes 
helps to diffuse individual responsibility. 

In a sense, virtually every violation of law during a military operation 
is a crime of passion, given the circumstances in which such acts occur. 
Related to these conditions is the general absence of any disinterested ob- 
servers or any evidence of the offending conduct other than in the recollec- 
tions of comrades in arms. Add to these the special loyalties among such 
comrades (not to mention the fear of reprisal) and the practical difficulties 
in successfully prosecuting a violation of the rules of war are apparent. 

Are there then no means for assuring more effective enforcement? I be- 
lieve there are, but they demand strong leadrship and convincing conduct 
on the part of those in command that the laws of war are of urgent im- 
portance and that strict adherence to them is the expectation of those in the 
chain of command. 
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Military men have largely written the laws of war to regulate their own 
professional conduct. The enforcement of such laws necessarily rests in the 
first instance with the military men of each nation. The role of the inter- 
national legal community is to help bring the force of world opinion behind 
the enforcement of the laws of war, to assist in the further articulation of 
those laws for new conditions of warfare, and to call to account the military 
leadership to assure the enforcement of their professed code. 


REMARKS BY ROBERT KOMER ê 


As a non-lawyer, I feel a bit like a thief among policemen today. But 
I do have a point of view. I think that if we are trying to prevent the 
random, if largely deliberate, destructiveness of war by better enforcement 
of the present laws of war, we are barking up the wrong tree. Let me 
make clear that not only have there been war crimes in all wars but that 
what both sides did in Vietnam was tragically destructive. It caused great 
civilian casualties, tragic property destruction, great displacement of the 
civilian population, all to no good purpose. But I think that the crime— 
if it is one~was the way we often fought the war so incompetently, so 
irrelevantly. This was the major reason for so much of the destructiveness, 
not violations of the Jaws of war. From what I have read, it certainly 
appears that these laws are highly elastic, replete with phrases like “military 
necessity.” Indeed, as Mr. MacCrate has pointed out, they are largely 
. written by military men. 

I think a very good case can be made, and it has been made in other 
forums, that in Vietnam, except in comparatively isolated instances like 
My Lai, we generally adhere to the rules of war, since they are so elastic. 

We may be able to stop the My Lais, but is that going to solve the prob- 
lem? I don't think so, because the rules of war as presently constructed are 
largely irrelevant. | 

Let me illustrate this briefly. What caused the bulk of civilian casualties 
and so much of the refugee flow in Vietnam was not the My Lais. It was 
not the individual atrocities committed by individual soldiers. I believe 
that on our side it can be demonstrated that bombs and artillery, which 
are largely impersonal, undoubtedly killed far more innocent civilians than 
Vietnamese or American infantry or anybody else. 

I would point out that blockade and siege, such as we are now seeing at 
An Loc or Quangtri or Dong Ha, create great civilian damage and a large 
number of civilian casualties. But the laws of war apparently permit 
blockade and siege, which have been characteristics of war since the dawn 
of time. 

As to enemy-caused civilian casualities, the only study I have ever seen 
indicated that mortars, rockets, mines, and booby traps, also rather im- 
personal, were the prime cause. So my conclusion is that if we are going 
to get at the heart of this problem of effective rules to mitigate the random 
destructiveness of war, we can’t just look at isolated My Lai incidents, tragic 
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as they are. So teaching, training, training films, lectures, enforcement of 
the present rules, etc, will not suffice to cope with the real problem which 
is the whole military concept of how to fight a war. To give you two illus- 
trations of that concept. The commander’s interest is always going to be 
in achieving his mission and he is going to consider that more important 
than preventing any losses to innocent civilians or anybody else in the course 
of achieving that mission. Second, it is perfectly clear that deeply imbeded 
in military doctrine is the overriding concern with the protection of one’s 
own troops. This is more of a concern, I think, in the American services 
than it has been in the services of other countries. In other words, our 
whole doctrine, training and technique of waging war is what is at issue, not 
the rules of war as they are presently drawn. In order to have an optimum 
impact on reducing useless destruction, on minimizing innocent civilian 
casualities and preventing atrocities we are going to have to do more than 
ensure compliance with a set of loosely drawn and perhaps largely irrelevant 
rules, 

I would like to suggest three avenues of approach: 

(1). We can, as Mr. MacCrate suggests, redraw the rules so that they 
are more applicable to the contemporary scene. One possibility might be 
to ban the bombing of cities; another might be to ban the use of artillery 
against cities—an extension of the “open city” concept, for example. 

(2). A much more promising avenue, to my mind, is that of arms control: 
to simply ban or restrict the testing, the numbers, the use of weapons which 
are particularly destructive. Let me point out that it is the weapons up 
above those the infantrymen use that cause the great bulk of the casualties. 
Certainly that was the case in World War II, even more so in Vietnam. 

(3). I would like to stress that you are going to have to change the 
overall doctrine, training, and equipment of our military services so they 
will not seek to fight so counterproductively. If you don’t change the way 
in which the military services are trained to operate, you will find yourself in 
the deep dilemma of pitting the drive to succeed according to military 
criteria against the counterproductive side effects that we are so concerned 
with today. Let me give you an example of what I regard as, perhaps, 
counterproductive. The use of strategic air power was analyzed as a flop 
in World War I, particularly against Gemany. In many cases it was 
deliberately directed against cities and civilian populations. It also proved 
to be a flop in Vietnam. Now, under the present rules of war, strategic 
bombing of North Vietnam is apparently acceptable, but it is not very 
useful, in my humble opinion. But until we get at the utilization of mili- 
tary force in terms of the way military services are equipped, indoctrinated, 
structured, etc., we are not going to be able to get at the nub of this problem. 


Remarxs sy Peter Werss ° 


, The present state of the rules of war and their necessary adaptation to 
contemporary methods of war is an important question, and Professor 
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Farer’s outline is a useful guide to its consideration. I would, however, 
urge that we not let it absorb the entire time available to us, at the expense 
of a searching examination of the reasons for the almost total ineffective- 
ness of the rules of war, such as they are at present. Some of these reasons 
are mentioned in Mr. McCrate’s paper, and I agree with them. I do not, 
however, agree, that the problem is principally one of “unlawful acts of 
soldiers in the ranks, not of generals in command.” I shall, therefore, 
address my remarks to the problem of unlawful acts by generals—and, for 
that matter, civilians—in command. 

This government claims to be one of laws, not men; we live under the 
banner of “law and order”; a succession of Presidents and Secretaries of State 
since the end of World War II have affirmed that American foreign policy 
is guided and inspired by the quest for “the rule of law.” Yet American 
conduct aboad, during the past two and a half decades, has been more 
than lawless; it has been, in instance after instance, downright criminal. 
Treaties solemnly entered into by the U. S. Government, such as the Hague 
and Geneva Conventions, have been, and daily continue to be, not so much 
violated, as simply ignored. The Nuremberg principles, fashioned in large 
part by Americans and once hailed as a milestone in man’s gradual emer- 
gence from the cave, now tend to be regarded as a temporary and em- 
barrassing aberration. 

The massacre in Vietnam is a campaign of extermination waged against 
non-persons in accordance with non-laws and non-treaties. The Pentagon 
Papers, so full of weighings, musings and analyses by experts in social psy- 
chology, diplomacy, weapons systems, and cultural anthropology, are remark- 
ably devoid of any input by lawyers. Veterans who have testified to the 
commission of war crimes are hounded by the FBI and the CID, while spe- 
cific accusations of crimes go uninvestigated or unprosecuted. (See the 
case of Colonel Herbert.) 

To the extent that any persons or institutions wielding power in our 
society do pay attention to the precepts of international law, it is largely 
for polemical purposes. The American Bar Association, at its most recent 
annual meeting, struck a mighty blow for evenhanded justice by voting 
up a resolution calling on governments to urge the Democratic Republic of 
Vietnam to comply with the terms of the Geneva Convention in its treat- 
ment of American prisoners, while voting down a resolution calling for the 
establishment of a committee to investigate American war crimes in Vietnam, 
on the ground, if you please, of insufficient staff and funds. 

The White House, the State Department and the military have not even 
thought it necessary to reply to the troubled and thoughtful questions raised 
by such distinguished critics as Telford Taylor, except in the most perfunc- 
tory terms. And the courts, with near unanimity, have dismissed such ques- 
tions as being “non-justiciable.” Maybe crime in high places cannot be 
dealt with unless the whole system changes. Maybe it is foolish to expect 
the United States to conduct itself lawfully abroad, when official lawlessness 
is the order of the day at home. (See, for instance, the President’s proposal 
for clearly unconstitutional busing legislation; the abuse of the Grand Jury 


198 


system by the Department of Justice; and the Army’s illegal surveillance 
activities exposed by Senator Ervin’s Subcommittee on Constitutional 
Rights.) On the other hand, maybe some changes in method, or structure, 
could help to make international law less of a joke and more of a restraining 
force, and maybe this could save some tens, or thousands, or millions of 
lives, both American and non-American. 

Here, then, are some specific suggestions: 

(1). Legal Clearance: There should be some regular mechanism for 
obtaining qualified legal advice as to the legality of policies and programs 
contemplated by the Executive Branch of the government, before they are 
implemented. There is no indication that either the Legal Adviser to the 
State Department or the General Counsel of the Department of Defense 
have ever been asked to advise on the legality, under international law, of 
such programs as “Rolling Thunder” or “Operation Phoenix,” either before 
or after their inception. There should, therefore, be created, under the 
jurisdiction of the Senate or of the whole Congress, the office of Counsel on 
International Law, whose duty it should be to review all appropriations mea- 
sures that may involve violations of international law and to advise the 
Congress as to the potential for such violations. 

(2). Education for Policy-Makers: Since both civilian and military makers 
and executors of U.S. policy have been shown, through the revelations of 
the Pentagon Papers, veterans’ war crimes hearings, and the My Lai courts- 
martial, to be woefully uninformed and unconcerned about the rules of inter- 
national! law, drastic and effective steps should be taken to familiarize such 
personnel with the laws of war by which the United States claims to be 
bound, including the Hague and Geneva Conventions and the Nuremberg 
principles. Every agent of the U.S. Government whose actions and deci- 
sions may, in the normal course of events, be expected to fall under the 
mandates of international law (from the President on down to the lowliest 
GI, foreign service officer, and CIA operative) should be required by law or 
Executive Order to undergo a thorough initial training course, as well as 
periodic refresher courses, in the applicable principles of the law of nations. 
The curricula and syllabi of the Foreign Service Academy, basic military 
training courses, the War College, the Service Academies, and similar in- 
stitutions should be reviewed for the purpose of strengthening their content 
in the field of international law. 

(3). The Responsibility of the Courts: As noted above, American courts 
have been shamefully pusillanimous in coming to grips with questions of war 
crimes and other questions of international law presented to them in recent 
years as a result of our tragic involvement in Vietnam, dismissing such 
questions as “political,” “non-justiciable,” or barred from consideration by 
“lack of standing.” Perhaps the judicial oath of office should be expanded 
to include a commitment to international law generally and, specifically, to 
those treaties to which the United States is a party. 

(4). Steps Toward Effective International Criminal Law Enforcement: 
The Calley trial and the few other similar trials of recent years have created 
the quite erroneous impression that war criminals are, in fact, vigorously 
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prosecuted by American authorities. Nothing could be further from the 
truth. For every well-publicized My Lai incident resulting in prosecutions, 
there have been thousands of others in which atrocities committed with the 
full knowledge of higher authority did not give rise to even preliminary 
legal proceedings. What is worse, there are dozens, if not hundreds, of cases 
on record in which war crimes charges brought by members of the armed 
forces have been dismissed in the most cavalier manner after the most 
cursory kind of “investigation.” This suggests the need for one or more 
of the following remedial steps: 

(a). The present procedure, in which charges of war crimes by members 
of the armed forces are investigated by officers in the direct line of com- 
mand of the accused and who, more often than not, may share the guilt of 
the accused, should be replaced by one in which such charges are brought 
before a Special Prosecutor for Military War Crimes. The latter should be 
a civilian lawyer responsible solely to the Secretary of Defense and should 
have an adequate, full-time staff at his disposal for the investigation of com- 
plaints and the preparation and prosecution of charges. This, of course, 
would require an amendment to the Uniform Code of Military Justice, but 
it is difficult to see how anything else could put flesh on the bare bones 
of Army Field Manual No. 27-10, “The Law of Land Warfare,” an excellent 
but almost totally ignored statement of the criminal liability of U.S. service- 
men under international law. 

(b). A manual similar to FM 27-10 should be prepared for the State 
Department, the CIA, AID, and other civilian agencies engaged in foreign 
operations, and the office of Special Prosecutor for Civilian War Crimes 
should be established to receive and process complaints against officials and 
employees of such agencies. This office should operate under the jurisdic- 
tion of the Attorney General. Some or all of the above suggestions may 
seem quixotic, but perhaps the madness which seeks to reconcile the real 
with the ideal is to be preferred to the madness ruling our leaders, which 
assumes that, in world affairs, practice and legal precept can indefinitely 
continue to run in opposite directions. 

The Carman invited the members of the roundtable to respond to each 
other’s remarks, 

Commenting on Mr. Farer’s amazement over the low number of investiga- 
tions of alleged war crimes by U.S. forces in Vietnam, Mr. Forman pointed 
out that the statistics he had cited included not only investigations which 
resulted from internally generated allegations but also outside allegations, 
such as those made by Ridenhour. With regard to Mr. MacCrate’s point 
concerning difficulties of prosecution, Mr. Forman recalled that a number 
of years ago some TV films were shown which indicated that U.S. personnel 
had accompanied Vietnamese personnel on an operation in which some of 
the Vietnamese abused a prisoner. We wanted to conduct an investigation 
and asked CBS for the outtakes of that film in order to ascertain the exact 
identity of the helicopters and the units involved and the geographical 
location. CBS refused. This is the traditional position of the press. What 
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can DOD do in a case like that except to try its best without outside 
assistance? 

Mr. Forman agreed that the distinction between what Mr. Farer called 
Category I and Category II crimes was important, but noted that historically 
very few war crimes trials have ever been held for so-called Category II 
crimes. One reason for this is that the law is not that specific. Also, as 
Mr. MacCrate had said, to a large extent you are involved with judgments 
made during the heat of battle, not with such questions as can you kill 
a prisoner, can you rape a civilian, and so forth. 

Mr. Forman disagreed with Mr. Weiss’ conclusion that there is a de- 
liberate policy on the part of the U.S. Government to violate the Hague 
and Geneva Conventions in Vietnam. As to the Phoenix program, Mr. 
Forman called attention to the testimony of Ambassador Colby at the 
recent hearings of the House Foreign Affairs Committee, where, also, an 
insert was provided for the record as to the legality of Phoenix. As to 
Rolling Thunder, Mr. Forman queried whether Mr. Weiss was raising 
a legal problem within the context of a violation of the Geneva accords of 
1954 and 1962, or in a more general context of a violation of the Hague 
regulations on air warfare. If the former, there really is not much of a legal 
problem; since one side violated the accords, certainly the other was entitled 
to regard that obligation as suspended. Finally, with regard to Mr. Farer’s 
question concerning interrogation of prisoners, the answer is simple: That 
method of interrogation is illegal. 

Responding to Col. Hart’s question whether war crimes ought to be 
punished differently from other crimes, Mr. Farer felt the answer may be 
“yes.” A central issue is whether deterrence is more likely to work with 
respect to war crimes than with respect to their civilian siblings. The 
reason we are increasingly moderating penalties in civil society is that our 
faith in their efficacy as a deterrent is being constantly reduced. Perhaps 
Mr. MacCrate is right that war crimes are crimes of passion, in which 
case the same argument applies. Penalties are not an effective deterrent. 
From his conversations with veterans, Mr. FARER sensed that there was a 
good deal of calculation operating among men in the field. Because they 
felt they would not be punished (since the facts would not reach people 
like Ben Forman), there was a sense of having a fairly free hand, at least 
with respect to prisoners and civilians. Mr. Farer admitted that this was 
a very intuitive judgment. The problem is that we don’t have enough evi- 
dence on this kind of issue. But at least a case can be made, in terms of 
the traditional justification for punishment, for more severe punishment of 
war crimes than of other kinds of crimes. It depends on whether or not 
you believe you will achieve your deterrent effects. 

Secondly, Mr. Farer focused on what he considered the central issue: 
that most of the killing and maiming is done through Category II acts and 
there is no question that those acts in most cases are not clearly illegal. 
Ambassador Komer’s suggestion that we move toward categorical rules, such 
as no city bombing, is highly desirable. But is there the slightest chance 
of the military forces of the world accepting such rules? Mr. FARER 


201 


doubted that even something a good deal less categorical would be accept- 
able to the War Party. What about a rule precluding air srtikes against 
civilian areas unless the presence of military forces is unequivocally deter- 
mined, is substantial enough to justify civilian damage, and cannot be 
eliminated by other means withcut significant loss of life among your own 
troops? Would the Army consider accepting that as a rule of engagement? 
Mr. Farer thought not. Anyone reading the report of the latest gathering 
of experts to consider a protocol elaborating the rules in the Geneva Con- 
ventions could be depressed at the prospect of any substantial elaboration 
of rules governing deployment or tactics and strategy. The resistance is 
enormous. 

Maybe the conclusion we have to come to is that certain kinds of conflicts, 
particularly counterinsurgency, cannot be fought without tearing the thin 
legal fabric within which we are operating today. And maybe that is the 
issue we ought to confront here today. Can any decent laws—that is, laws 
which relate in an important way with our moral values—possibly be 
enforced while counterinsurgency wars are being waged? 

On the subject of the absence of a will to prosecute, Col. Hanr commented 
that when one looks at something like the Son My affair and the number of 
people brought to. court-martial as a result of it, one does not really take 
into consideration the conflict that shapes the ultimate decision of the 
bureaucracy. One factor, of course, is the right of the victim for retribu- 
tion. Second is the right of society to know what has happened and to 
have its values upheld. Third is the need of the institution to cleanse 
itself and to appear cleansed. Finally, there is the right of the individual, 
the alleged wrongdoer, not to be treated unfairly, which includes not being 
tried in the press. Perhaps one result of war crimes activities so far is that 
we have leaned heavily in one direction in order to safeguard the right of the 
individual to be treated fairly. Col. Harr rhetorically questioned whether 
the result was so unusual in a society where the value of the individual is 
considered paramount. He strongly supported Ambassador Komer’s remark 
about the almost mindless destruction of war—the bulk of casualties being 
caused by artillery and aerial bombardment. This, he felt, reinforced his 
central point that we need a better understanding of the nature of war 
before we can make rules that will constrain it in any fashion. Col. Harr 
then posed a hypothetical situation, which has in fact occurred many times 
and illustrates some of the problems that the individual faces in terms 
of the law of war. 

Many of the infantry operations conducted by the United States in 
Vietnam consisted of larger units fragmented into very small units of six 
to ten men for saturation patrolling of the countryside. If such a group, led 
by a junior grade or noncommissioned officer (normally a draftee only a few 
years in the Army) passes by a Vietnamese village and receives fire, the 
initial response is to return fire and find out the number of enemy present. 
It is very difficult to make a good judgment about the size of enemy forces; 
a few enemy snipers armed with AK-47 rifles can sound like a platoon. 
The leader of the six to ten man force may make an immediate judgment 
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that he is outnumbered and then call for supperting fire. This may be 
artillery, helicopters, or Air Force tactical air. When the leader tries to 
move again and the enemy continues to fire, he calls for an increased amount 
of fire support. It is very easy to make an error of judgment in such a 
situation—to grossly overestimate the size of the enemy force and kill a 
number. of civilians who happen to be hapless bystanders. This is not 
a violation of the laws of war. It is a human error-——a tragic error of judg- 
ment, The intent was not to destroy the village in reprisal but to overcome 
the enemy force within the village. 

Col. Harr agreed with Mr, Farer that the leaders of the government and 
the military leaders can enforce any standard of compliance with the laws 
of war that they wish but added a couple of caveats. One significant caveat 
is, that the standard must be consistent with the standards of the society and 
consistent with the standards of the individuals who are actually conducting 
the fighting. Lastly, he pointed to the difficulty in obtaining a disciplined 
military in today’s society. 

Mr. Wess felt that not many people would disagree with Col. Hart 
in his particular example but he was more concerned about things at a much 
higher level—bombing people back to the negotiating table. There is 
nothing to justify that under any rule of military necessity. The Pentagon 
Papers are full of memos by people like McNamara and others stating this 
as one of the objectives in bombing the North. Is it a legitimate objective? 
Can you bomb people back to the negotiating table under any kind of rule 
of law? Can you go to IBM and Honeywell and have them come up with 
the most complex, electronic automated mechanisms ever devised by the 
mind of man—maybe the mindless mind of man—that will sniff out people 
and kill them? 3 

Commenting on Mr. Farer’s formulation of what a proper and fair test 
would be, Mr. Wetss expressed lack of confidence that commanders in the 
field would be able to run it through their minds. Perhaps what we need 
is to add an automated adjudicator to the electronic battlefield in which the 
input would be Mr. Farer’s formulation. If we could put together the 
people-sniffers and the law of war, maybe we could come out all right. 

Concerning Mr. Forman’s reference to Ambassador Colby’s testimony, 
Mr. Wess stated that that was precisely the point he was trying to make. 
It wasn't until somebody on the Hill asked the State Department for legal 
justification that the lawyers got to work on it. -He gave another example. 
Four weeks after the invasion of Cambodia, the New York City Bar Associa- 
tion had a special session at which Abram Chayes presented the case for 
the illegality of the invasion and John Stevenson presented the case for its 
legality. Mr. Weiss felt reasonably sure that it wasn’t until Mr. Stevenson 
got that invitation that somebody in his office sat down to draft the case. 
That is being a good lawyer for your client. When your client does some- 
thing and someone catches him at it, you go to your lawyer and he says it 
was okay. But that is not how governments ought to operate when they 
have pledged to uphold the rule of law. 

With regard to Rolling Thunder, Mr. Weiss questioned whether there is 


203 


eny authority for the proposition that aerial bombardment of civilian popula- 
tion centers is not currently outlawed. That certainly was the main aim 
cf Rolling Thunder, an important part of which was the use of weapons that 
it could be argued were outlawed per se: napalm, anti-personnel weapons, 
end so forth. 

Mr. Weiss drew attention to Mr. Komer’s association with the theory that 
the flow of refugees should be increased in order to deprive the Vietcong 
of a recruiting base. Article 49 of the 1949 Geneva Convention prohibits 
individual and mass forcible transfers, regardless of motive. Is Mr. Komer’s 
theory in violation of Article 49? 

Mr. Komen replied that he was only associated with the theory in the 
sense that it was once or twice raised hypothetically in 1966 at staff levels 
in Vietnam and Washington. He had posed the question whether we should 
zystematize the flow of refugees—whether indeed clearing people out of 
areas where there was going to be intense combat might not be more humane 
and sensible than leaving them there. Although the subject was raised, it 
never was U.S. policy; indeed, the policy of the command in Vietnam and 
of the pacification advisory organization was precisely the opposite. There- 
Zore the question of possible violation of Article 49 does not arise. As one 
af the officials responsible for doubling and tripling the refugee program, 
Mr. Komenr considered that what we did was nonetheless inadequate. Much 
as we would have liked to, we were never able to keep up with the flow 
of refugees created by the circumstance of the war. But our policy was to 
take care of them, not to create them. 

With respect to Phoenix (which was a program of the Government of 
Vietnam not the United States), Mr. Komen recalled that one of the first 
things done was to obtain a long, careful legal study as to what was per- 
missible under national and international law which was widely dis- 
seminated. Moreover, U.S. field legal advisers did carefully look into 
whether Vietnamese laws were being violated and how Vietnamese actions 
could be brought more into accord with their own rules and regulations. 
This effort may have been inadequate, but we were quite conscious of the 
legal issues involved and tried to keep track of them. Actually, the basic 
legal principle underlying Phoenix had nothing to do with the laws of war, 
as the State Department Legal Adviser had pointed out. It is the right of 
any government in dealing with rebellion in its own population to utilize 
indefinite preventive detention without trial. This is what the British 
have been doing in Ulster and what the United States did during our Civil 
War and on other occasions. 

As to the charge that the establishment used the rules of war primarily 
for polemical purposes, such as complaining of the mistreatment of our 
prisoners, Mr. Komer queried whether Mr. Weiss’ statement that the mas- 
sacres in Vietnam constituted a war of extermination waged against non- 
persons was supportable by evidence or was perhaps slightly polemical as 
well. There was no war of extermination. The bulk of the destructiveness 
came from the very way the American and Vietnamese troops opted to fight 


204 


the war so conventionally, and because of the enemy’s indiscriminate use 
of terror. 

Pointing out that Article 49 of the Geneva Convention had nothing to do 
with the movement of refugees within South Vietnam, Mr. Forman quoted 
from paragraph 1 of that article: 


Individual or mass forcible transfers, as well as deportations of pro- 
tected persons from occupied territories to the territory of the occupy- 
ing power or to that of any other country are prohibited regardless of 
their motive (emphasis added) (see also paragraph 2). 
He also drew attention to the following statement in the report by the 
Secretary-General to the U.N. General Assembly on the subject of “Human 
Rights in Armed Conflict’: 


The circumstances of modern warfare may. render difficult the ade- 
ae protection of civilians in all situations. It would seem, there- 
ore, that while military personnel should exercise caution and responsi- 
bility to the limits possible . . . the most effective way of minimizing 
or eliminating the risk to civilians would.be to make systematic efforts 
to the effect civilians do not remain in areas where danger would be 
prevalent. The importance of such efforts bears emphasis, and the 
cause of the protection might be advanced if the General Assembly 
would consider the usefulness of including as part of an appropriate 
resolution a call to all authorities involved in armed conflicts of all 
types to do their utmost to ensure that civilians are removed from or 
kept out of areas where conditions would be likely to place them in 
jeopardy or to expose them to the hazards of warfare. 


Mr. ForMAN also commented that it was incorrect to suggest that nobody 
had thought about the legal problems of going into Cambodia until after 
the fact. The legality of that act had been mooted about within govern- 
ment circles for years and numerous legal memos were on file in his office 
and the State Department's Office of Legal Adviser prior to the invasion. 

Mr. Farrer remarked that while Mr. Forman’s case for the government on 
the issue of transplanting population was legally respectable, there was a 
very strong case to be made on the other side—one worth making since one 
of the standard practices of counterinsurgency operations appears to be 
forced relocation of civilian populations. We have to take into account 
that it is not simply a question of moving villagers. We must consider the 
entire series of actions associated with population removal. U.S. troops or 
allied mercenaries demolish villages, poison wells, and destroy livestock. 
Then we move the inhabitants to camps that even Sam Huntington has de- 
scribed as miserable. If one just talks about moving cilivians, it is very 
difficult to detect the grotesque brutality of the operation but once you see 
the whole factual complex it begins to look a lot less attractive, certainly 
from a moral point of view. Mr. Farer observed that a useful rule of 
thumb may be that, when something is morally repugnant, there is a fair 
chance that it is also illegal. Perhaps Article 49 is not strictly applicable 
since the people moved did not “belong” to the enemy, although one could 
argue that the Vietcong enjoyed rights of belligerent occupation in parts of 
South Vietnam. However, even accepting the government’s position that 
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the Fourth Convention is not strictly applicable, Article 49 may still be 
relevant as a concrete expression of the consensus against inhumane be- 
havior. Its prohibitions may therefore be read into Article 3’s injunction 
that “persons taking no active part in the hostilities . . . shall in all circum- 
stances be treated humanely. ...” Myr. Farner presumed that even our 
government would concede the applicability of Article 3. Has not, Mr. 
Forman then been a little glib in dismissing the Article 49 argument? 


STEFAN M., LOPATKIEWICZ 
Reporter 


THe CHmLEAN NATIONALIZATIONS AND INTERNATIONAL LAW 


The roundtable convened at 2:30 p.m. April 29, 1972, Lincoln Gordon * 
presiding. 

The Cramman noted that appeals were still pending by Kennecott and 
Anaconda before the Special Chilean Copper Tribunal concerning the re- 
viewability of President Allende’s determination of excess profits asserted 
against the companies in connection with the Chilean nationalization de- 
crees. He alluded to recent negotiations in Paris between Chile and its 
creditors for rescheduling a portion of Chile’s external debt and noted that 
the New York Times had reported that, after a solution was reached on 
this point, Chile agreed to pay nationalized enterprises just compensation 
in accordance with Chilean and international law. 

The CHarrRMAN indicated that the role of international law with respect 
to nationalizations in lesser developed countries has given rise to serious 
international tensions and problems which will not soon disappear. He 
expressed his concern that such investment disputes not be resolved by 
forceful means. He emphasized rather the need to find consensual norms 
for agreement and to understand the nature of the economic and legal 
positions of the parties involved. 


THE JUDICIAL AND ADMINISTRATIVE PROCEDURES INVOLVED 
IN THE CHILEAN COPPER EXPROPRIATIONS 


by 


SAMUEL A. STERN ** 


Kennecott and Anaconda have been mining copper in Chile since the 
early 1900’s when both companies purchased their copper interests from the 
Guggenheim family. The companies continued to operate in Chile under 
concession agreements until 1967 when Kennecott agreed to sell 51% of 
its equity to Chile, thereby forming a mixed company. Two years later, 
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Anaconda agreed to participate in President Frei’s “Chileanization” program 
by selling 51% of its equity to Chile. Under this arrangement, Chile was 
given the right to purchase Anaconda’s retained 49% interest any time 
between 1972 and 1981. In 1971, however, these negotiated arrangements 
were terminated by President Allende’s expropriation of the major copper 
companies. 

The judicial and administrative procedures involving the copper expro- 
priations are set forth in Transitory Article 17 of the Constitutional Amend- 
ment, effective July 16, 1971.1 The Comptroller General, a life-tenured 
official with responsibilities for the independent review of certain govern- 
ment action, is to determine the amount of compensation to be paid, based 
on the principles set forth in the Amendment. The state and any affected 
party may appeal from the Comptroller’s decision to a Tribunal, created by 
the Amendment, composed of a Justice of the Supreme Court (presiding), 
a member of the Appeals Court of Santiago, a member of the Constitutional 
Tribunal,? the President of the Central Bank of Chile, and the National 
Director of Internal Revenue. The decision of the Tribunal is final. 

The proceedings before the Comptroller General have been completed. 
The proceedings before the Tribunal are underway. 


I. Proceepincs BEFORE COMPTROLLER GENERAL. 


Transitory Article 17 sets forth a three-part process for determining the 
amount of compensation payable to the nationalized enterprises: 

First, determination must be made of the book value of the enterprises 
at December 31, 1970, adjusted to exclude values attributable to revalua- 
tions and mining rights. Book value, rather than going concern value or 
another standard, is thus the basic measure of compensation. 

Second, deductions from adjusted book value are to be made for assets 
in a “deficient condition of utilization,” assets delivered without accompany- 
ing rights to services, repairs and spare parts and intangible assets delivered 
without drawings, etc. that permit their full utilization. 

Third, “deductions from adjusted book value” are to be made for “excess 
profits.” If the President determines the amount of excess profits within 
a prescribed period of time, the Comptroller is required to deduct the 
amount determined by the President. l 

The Comptroller General is required to determine the amount of com 
pensation within 90 days after the effective date of the Transitory Article. 
The Comptroller is given authority (which was not used) to extend the 
term for another 30 days on a proper showing. 

There are virtually no procedural standards in the Constitutional Amend- 
ment with respect to how the Comptroller General is to make his determina- 
tion. The Amendment gives broad authority to the Comptroller General 


1 A translation appears at 10 LL.M. 1067 (1971). 

2 Composed of two Supreme Court justices and three persons appointed by the 
President with the approval of the Senate, this Tribunal entertains controversies between 
Congress and the Executive on constitutional issues relating to legislation, 
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to “gather all data he may deem appropriate” and to “request . . . from any 
authority . . . all information and data he may deem necessary or con- 
venient.” No formal procedural guidelines were established, although the 
Comptroller did provide, by letter, some guidance as to how the Technical 
Field Commissions were to operate. 

As described in the Comptroller General’s Resolution of Compensation, 
the Comptroller General authorized his Auditing Department, with the aid 
of an Advisory Commission, to determine the book value, as adjusted. 
Technical Feld Commissions were appointed to determine deductions, 
among other things, for assets in a “deficient condition of utilization.” 

The Comptroller General apparently envisaged that the Copper Corpora- 
tion of Chile (“Codelco”) and The National Mining Enterprise would pro- 
vide most data with respect to determination of book value and deductions 
other than for “excess profits.” Formal requests for data from these entities 
were thus made on July 19, 1971. In addition, the Comptroller General ap- 
parently received copies of reports by French and Russian teams requested 
by President Allende to evaluate the condition of the mines. Most of the 
specific deduction requests of Codelco were submitted to the Comptroller 
General on September 16, 1971, although some objections were submitted 
in late September. The amount of deductions requested by Codelco for 
the three Anaconda subsidiaries expropriated was approximately $670 mil- 
lion, substantially above the book value of approximately $417 million for 
the three companies. 

The procedures under which the U. S. investors in the nationalized enter- 
prises were permitted to participate in the compensation fact-finding pro- 
cedures were criticized as in violation of minimum standards of international 
law and fairness, in a legal memorandum filed by Anaconda with the 
Comptroller, for reasons including the following: 


(1). Time for Response: Copies of Codelco’s formal objections to the 
Comptroller General were in the main received by U.S. investors on Friday, 
September 17. Including a three-day extension granted by the Comptroller 
General, the U.S. investors had only ten days, from Friday, September 17 
until Monday, September 27, to answer objections which requested deduc- 
tions of over $670 million. This contrasted with the 60 days afforded 
Codelco to prepare its objections. 

(2). Character of Presentation: The U.S. investors in the nationalized 
enterprises were, in September 1971, no longer entitled to access to records 
of the nationalized enterprises. Information on which Codelco purported 
to base its charges was thus not available to the investors. This was'a 
significant burden, particularly since it was believed necessary to present 
a dstailed rebuttal in order to overcome the very general allegations made 
by Codelco. 

(3). Access to other Information: The U.S. investors were not given an 
opportunity to review all data and information presented to the Comptroller 
General. Charges with respect to the condition of the mines were made 
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by French and Russian teams, but U.S. investors were not provided an 
opportunity to examine such charges, much less to prepare a rebuttal. 

(4). Oral Hearing: No opportunity was provided for oral hearings or 
argument. Perhaps in part as a result of Anaconda’s complaints as to pro- 
cedura] flaws, the Comptroller General significantly scaled down the deduc- 
tions from the level urged by Codelco. 

The third element in the computation of compensation—the deduction 
for “excess profits’—-was made by the President in response to a request 
by the Comptroller General on August 30, 1971. There were no procedures 
whatsoever for the determination of excess profits. The President an- 
nounced his decision on September 28, 1971.4 The Comptroller requested 
the President to state the basis for the calculations set forth in his deter- 
minations, but the President refused to do so. The President also refused to 
describe to the Anaconda Company the calculations leading to his deter- 
minations, apart from offering to provide copies of the published financial 
statements of Anaconda and its subsidiaries involved. Anaconda has found 
it impossible to derive the President’s calculations from this financial data, 
on any possible approach. 

The Comptroller General announced his decision on October 11, 1971.5 


II. Tae TRIBUNAL AND Proceepincs BErore Ir. 
A. The Purpose of the Tribunal. 


The Chilean judiciary has long enjoyed an honored and special reputation 
for independence and ability. There is no question of its competence to 
have dealt with controversies arising between the state and affected parties 
as a consequence of the expropriations of the major copper industry. There 
would have been trials in the appropriate trial court, under the applicable 
laws including the Code of Civil Procedure, and appropriate appeals, includ- 
ing ultimate review by the Supreme Court. There would also have been 
the protection embodied in Article 86 of the Constitution, which gives 
the Supreme Court administrative and disciplinary jurisdiction over inferior 
courts, with the possibility of the issuance of interlocutory writs against 
abuses.* Access to such courts and procedures still exists in Chile for owners 
of property (including copper and other mining property) which is ex- 
propriated under usual provisions of law, but such courts and procedures 
are expressly withdrawn from the three U.S. companies whose copper in- 
vestments were expropriated by the Amendment. 

‘The best explanation of the reasons for establishing a Special Tribunal 
and of precluding access to the established judicial system of Chile was 
provided by Eduardo Novoa, the President's leading legal adviser and 


4 Translation appears at ibid. 1235. 5 Translation appears at ibid. 1240. 

6 The 1969 agreements between Codelco and Anaconda’s subsidiaries provided for 
resolution of all disputes by binding arbitration, Limited judicial review would have 
been available. The Constitutional Amendment, vesting exclusive jurisdiction in the 
Tribunal, also abrogated these agreed arrangements for arbitration. 
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architect of the entire expropriation scheme. Speaking at a forum last 
summer at Catholic University in Santiago, Mr. Novoa quite openly stated 
the government's purposes: 


It was necessary also to take the very wise precaution of preventing 
the Ordinary Courts of Justice from participating in any controversy 
that could arise in connection with the [1969] agreements, and, let us 
say, the nationalization itself of the large copper mines. 


‘This measure of preventing the participation of the Courts was carried 
out in two ways simultaneously: on the one hand, by creating a special 
Court that would resolve in a manner different from the Ordinary 
Courts of Justice, with an entirely different constitution and, on the 
other, by providing expressly in the text of the amendment that the 
Supreme Court would have no disciplinary jurisdiction over this Court 
nor could the “recurso de queja” [appeal on basis of error] be applied 
to the resolutions taken or to the lawsuits tried by this Special Court. 
Because in Chile experience has proved that every time the higher 
Courts of Justice intervene in any matter of public law, in any matter 
involving the high interests of the State, a petty criterion is applied, 
a criterion that belittles the matter reducing the whole subject to a mere 
relationship between private parties governed by private law. 


B. Procedures Before the Tribunal. 


The Tribunal is authorized to adopt its own organizational and procedural 
rules. This is itself highly unusual in Chile. Procedural rules for courts 
are a matter of statute, except in specialized aspects of the Supreme Court’s 
exercise of its unique jurisdiction. 

The ordinary courts must weigh evidence according to well-defined rules 
set forth in the Code of Civil Procedure. The Tribunal, on the other hand, 
is not subject to these rules, but is, by the express terms of the Amendment, 
to weigh evidence “equitably.” Thus, rules with respect to such matters as 
admissibility and relative weight of evidence do not apply. 

The Tribunal has issued several decrees outlining rules for its organiza- 
tion and functioning. Its Decree No. 2, published in the Diario Official of 
October 7, 1971, required parties affected by the Comptroller General's 
determinations to file a notice of appeal within 15 days and detailed claims 
setting forth all matters of fact and law on which the claimant relies, 
within 30 working days thereafter. The parties are given 15 working days 
to comment on each others claims. The Tribunal is then to determine 
whether claims which have been filed are admissible, and thereupon to 
arrange a schedule with the parties for the production of evidence. At the 
close of the evidentiary period, the Tribunal will hear oral argument, and 
then proceed to dispose of the issues then before it. At this writing, the 
claims and oppositions thereto have been filed, but a schedule for the taking 
of evidence has not yet been established, 

The Tribunal presently has before it the crucial question of its jurisdic- 
tion to review the determinations by the President of the so-called “excess 
profits” deductions. Mr. Novoa and his colleagues assert that these deter- 
minations were a matter completely within the President’s discretion under 
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the Constitutional Amendment and are, therefore, in no respect reviewable 
by the Tribunal. The affected parties contend, on the contrary, that the 
Constitutional Amendment clearly supports reviewability and that a failure 
to grant review would add still another violation of international law to 
that inherent in the concept of “excess profits” itself. The Tribunal recently 
heard oral argument but has not announced its decision. If the Tribunal 
determines that this issue is not within its jurisdiction, the proceeding will 
end for several of the affected investors, since the determinations of “excess 
profits” exceed book value. 

The Tribunal has resolved a preliminary issue of practical importance, 
namely, whether the stamp tax applicable to documents involved in judicial 
proceedings should be levied on the parties before it. The judicial stamp 
tax in Chile is levied, where applicable, by requiring parties filing briefs 
and other papers to use stamped paper, with the amount of tax determined 
as a percentage of the amount in controversy. The Tribunal has held that 
the stamp tax applicable to judicial proceedings applies to it, over the dis- 
sent of its presiding official, Justice Urrutia of the Supreme Court. The 
dissenter reasoned that the Tribunal cannot belong to the judiciary, espe- 
cially since it is not subject to the supervision of the Supreme Court, and 
must be viewed as a sui generis organ, not within the list of bodies set forth 
in the stamp tax law. The tax is considerable. For example, in the case 
of the Anaconda claim involving the largest amount in controversy, relating 
to the Chuquicamata property, the tax has been levied at the equivalent of 
$2,300 per page (both sides; thirty lines of typing per side). 

Another controversy before the Tribunal relates to a series of maneuvers 
by the state with respect to outstanding obligations of Codelco, in part held 
by several of the U.S. copper companies. Under the terms of these obliga- 
tions, certain payments of principal and interest were required to be made 
by Codelco on December 31, 1971. On December 27, Codelco served on 
Anaconda’s subsidiaries copies of claims before the Tribunal asking for, 
among other things, a determination that the obligation of Codelco to make 
payment 

is not demandable except in the event that, through final competent 
resolution, the payment of an indemnity on account of the nationaliza- 
tion of that Company be determined and the President of the Republic 
should establish the term, interest and payment thereof. 
Concurrently, Codelco filed with the Tribunal requests for “precautionary 
measures,” under which it would be authorized to suspend payment under 
those notes falling due on December 31, 1971. Over objections from the 
Anaconda subsidiaries that the Tribunal lacked jurisdiction, the Tribunal 
granted these requests of Codelco for preliminary relief. In early January 
1972, Anaconda’s subsidiaries filed with the Tribunal briefs setting forth 
their view that the Tribunal lacks jurisdiction to consider Codelco’s claims. 
On April 12, 1972, the Tribunal issued its determination rejecting the con- 
tentions of the Anaconda subsidiaries. The subsidiaries filed petitions for 
rehearing arguing that the Tribunal improperly treated the issue as one of 
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“competence” rather than of “jurisdiction” to entertain Codelco’s claims. 
The petitions for rehearing were rejected by the Tribunal. 

Yet another question before the Tribunal involves special claims by the 
state against the Anaconda subsidiaries which were shareholders in the na- 
tionalized enterprises and which, before December 31, 1969, owned and op- 
erated the Chuquicamata and El Salvador mines. The Comptroller deter- 
mined, with respect to the nationalized enterprises which owned these 
particular mines, that not only was no compensation owing but that there 
were negative balances, in the amount of $76,500,000 for Chuquicamata 
and $1,577,000 for El Salvador. He stated, however, that under the Tran- 
sitory Article there was no basis for claiming the amounts of negative bal- 
ances from the nationalized enterprises. This latter determination was ap- 
parently unacceptable to the state. The state filed separate claims with 
the Tribunal against the two Anaconda subsidiaries in the amounts of ap- 
proximately $40 million and $12.9 million. The claims were based on the 
alleged “deficient condition” of the Chuquicamata and El Salvador mines 
at the time of transfer to the nationalized enterprises in 1969. The Ana- 
conda subsidiaries have denied the jurisdiction of the Tribunal with re- 
spect to such claims. 


III. INTERNATIONAL Law CONSEQUENCES 


Understandably, most decisions of international tribunals and the com- 
mentary of scholars have been concerned primarily with substantive ques- 
tions relating to expropriations, particularly the adequacy of compensation. 
The commentators have also considered, and tribunals occasionally touched 
upon, the appropriateness of the process employed by the expropriating 
state in determining the rights of the persons affected. The best general 
statement is that of Special Rapporteur Garcia-Amador in his Fourth Re- 
port on the International Responsibility of States to the International Law 
Commission: 


62. It would . . . seem clear that the test of “arbitrariness” can... 
be applied to the methods and procedures employed in expropriatin 

alien property. Like any other measure affecting the patrimonia 
rights of aliens taken by the State, expropriation may in the course of 
the procedure by which it is effected result in a “denial of justice” 
and, in such case, the international responsibility of the State is un- 
doubtedly involved. The most obvious example is, of course, that of 
procedures which unjustifiably discriminate between nationals and 
aliens to the detriment of the latter. Apart, however, from this even- 
tuality, which is highly unlikely in the case of measures of individual 
expropriations, a “denial of justice” may result from grave procedural 
irregularities or, in its broadest sense, may be established on many 
other grounds. Subject to these reservations, which seem inescapable 
in the light of the general but none the less fundamental principles 
governing the international responsibility of States, it may be said that 
a State is under no obligations to adopt a method or procedure other 
than those provided for in the relevant provisions of municipal law. A 
State may even, where special circumstances require and justify such a 
course, depart from the usual methods and procedures, provided that 
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in so doing it does not discriminate against aliens or commit any other 
act or omission which is manifestly “arbitrary.” .. .7 


Issues as to whether there has been a denial of justice because of the 
questionable independence of a tribunal constituted especially to consider 
expropriation claims have arisen. Thus, Judge Carneiro, dissenting in the 
Anglo-Iranian Oil Company case, found “a grave violation of international 
law” in an Iranian statute which ignored arbitration provisions of a Con- 
cession Agreement and instead provided a special commission of Members 
of Paliament and the Minister of Finance to examine claims and report con- 
clusions to Parliament itself for approval. 


In a case such as the present, which is said to be concerned with “na- 
tional liberation,” and in which popular passions are inflamed, I cannot 
conceive that the representations of the people can possibly have the 
detachment essential to make the necessary decisions. ... The re- 
fusal to set up [the arbitration tribunal provided by the Concession 


Agreement also] constitutes a denial of justice on the part of the Iranian 
Government. ... 


I see in this a grave violation of international law, particularly since the 
decision of the Parliamentary commission, Sun | o in char- 
acter, having been approved by Parliament, would become law and 


would not be required to respect any right whatever of the British 
company.’ 


Again, in the German International Law Associations 1930 Draft Con- 
vention, it is stated that a denial of justice takes place 


if the decision of the court is so defective that it cannot be deemed to 
be the expression of a conscientious judicial determination. Lack of 
a conscientious judicial determination may be presumed if the courts 
do not present those guarantees of independence which are essential to 
the proper administration of justice or if the courts have acted with 
malice toward aliens in general or towards persons having the nation- 
ality of the aliens concerned.’ 


More recently, it has been suggested that, with regard to the procedure 
which must be provided in determining the value of expropriated property: 
“A judicial determination subject to appeal, is a minimum.” +° 

A further denial of justice may be found if the state discriminates be- 
tween aliens and citizens. Thus, if the state would permit its nationals to 
challenge an expropriation of their property in the ordinary courts of the 


79, Y.B. INTL Comm’n 16 (1959). See also Fifth Report, 2 Y.B. INTL Comm'n 67 
(Art. 7) (1960); Draft Convention on the Responsibility of States for Injuries Caused in 
Their Territory to the Person or Property of Aliens, Art. 3, GERMAN INTL Law Assoc. 
(1930). 

8 Anglo-Iranian Oil Co. case (United Kingdom v. Iran), Preliminary Objection, [1952] 
1.C.J. 92, dissenting opinion of Judge Carneiro, 151, 165-66. (The majority of the 
Court did not reach this issue, since it held that it lacked jurisdiction over the parties.) 

® Op. cit. supra note 7, Art. 3(2). 

10 Letter from U. S. State Department, Assistant Legal Adviser for International 
Claims (English) to Univ. of Pennsylvania Law Rev., July 8, 1959, quoted at 8 Wurre- 
MAN, DIGEST oF INTERNATIONAL Law 1063 (1967). 
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state, there could be a denial of justice in barring aliens similarly situated 
from access to such courts, even if an alternative forum is provided.™ 

Finally, the very procedures employed by whatever tribunal is made 
available by the state may themselves constitute such a departure from the 
“principles of justice recognized by the principal legal systems of the 
world” 17 to constitute a denial of justice. Two recent examples involving 
questions as to the inadequacy of notice and the informality of implemen- 
tation of expropriation decrees are cited in Whiteman’s Digest.** 

The judicial and administrative procedures involved in the Chilean cop- 
per expropriations raise serious and substantial questions of international 
law. Since the author of this paper is special counsel to the Anaconda 
Company in connection with these expropriations, it would seem appro- 
priate to leave to the reader the application of the general principles set 
forth above to the actions of Chile in these matters. 


THE VALUATION OF THE COPPER COMPANIES IN THE 
CHILEAN NATIONALIZATIONS 


by 
RICHARD LILLICH ? 


In large measure, the postwar debate over the nationalization of foreign- 
owned property has misconceived the key issue in dispute, for among gov- 
ernments and claimants alike, as Dean Sweeney has perceptively observed, 
“[t]he disagreement . . . is not with respect to the requirements of com- 
pensation. Itis centered on the manner in which the value of the property 
is determined.” This issue, unfortunately, has received inadequate atten- 
tion from international lawyers, despite Sweeney's warning that “the future 
settlement of any of the difficult problems raised by takings of property in 
the modern world must be solved eventually by working out agreed meth- 
ods of valuation of property.” As Mr. Rogers points out in his Foreword 
to a recently-published volume of essays entitled The Valuation of National- 
ized Property in International Law, the avoidance of the above task and 
the continued invocation of general principles will only “obscure thought, 
comfort the parties with notions of ideological certainty and moral perfec- 
tion, and inspire them to dig their trenches deeper. The actual issues in 
real life are too complex, the cases to be decided, and the precedents of 
decision, too disparate and unique for easy, simple principles.” 

Given past experience, then, the legal standards established by Chile last 
year to govern its nationalization of U.S. copper companies came, juris- 
prudentially at least, as something of a surprise. Rogers rightly notes that 


11 See Garcia-Amador, op. cit. supra note 7; Draft Convention on the International 
Responsibility of States for Injuries te Aliens, §B, Art. 6, Harvard Law School (1961): 
Principles of International Law that Govern the Responsibility of the State in the Opin- 
ion of Latin American Countries, Art. VIII(a), Inter-American Judicial Committee 
(1962). 

12 Draft Convention, Harvard Law School, Art. 8, op. cit. supra note 11. 

18 Op. cit. supra note 10 at 1063-65. ° University of Virginia School of Law. 
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Chile “made every effort to disarm its critics by recognizing the right in 
principle of the foreign investor to recover the value of his nationalized 
property, but reserving for scrupulous later analysis the question of 
amount... .” Indeed, even a cursory examination of the Constitutional 
Amendment Concerning Natural Resources and Their Nationalization of 
July 15, 1971 reveals the accuracy of the New York Times’ characterization 
of President Allende as “a radical with a flair for legal niceties... .” Al- 
though subsequent rhetoric, most notably portions of the President's Decree 
Concerning Excess Profits of Copper Companies of September 28, 1971, 
somewhat beclouds the issues, the legal standards governing the recent na- 
tionalizations and the methods of valuing the assets of the companies taken 
thereunder are susceptible of legal analysis and serious critique to an ex- 
tent that the Cuban nationalizations, for instance, were not. 

These legal standards, to quote the New York Times again, introduce “a 
variety of new legal concepts that reduce the potential valuation of the 
properties.” In the first place, the Comptroller General of Chile, who is 
made responsible for determining the amount of compensation that should 
be paid, is required to base his valuation solely upon “the book value as of 
December 31, 1970,” less certain deductions to be mentioned Jater. Exclu- 
tive reliance upon book value, of course, occasionally may permit a just re- 
sult in a given nationalization. Generally, as a speaker at the Annual 
Meeting of the American Society of International Law in 1968 graphically 
demonstrated, such is not the case. In the case of the copper companies, 
the constitutionally mandated use of the book value test, to the exclusion of 
other more reliable methods of valuation, has produced a compensation 
figure arguably below the amount required by international law. 


The long-standing position of the United States, reiterated recently by 
Dr. Whiteman, is that: 


[i]Jn the case of an operating enterprise, adequate compensation is 
usually considered to be an amount representing the market value or 
“going concern” value of the enterprise, calculated as if the expropria- 
tion or other governmental! act decreasing the value of the business had 
not occurred and was not threatened. 


This position accords with such international precedents as the Lena Gold- 
fields arbitration, where the value of a nationalized mining enterprise was 
based upon its “fair purchase price as a going concern.” The Foreign 
Claims Settlement Commission of the United States, with probably more 
experience valuating nationalized companies than any other tribunal, has 
rejected arguments that it rigidly apply the book value test. In Claim of 
the First National Bank of Boston, for instance, it rejected its previous pre- 
sumption in favor of book value and rendered its decision on a going con- 
cern basis. The Commission held that 


the nature of the business conducted is such that earnings potential 
reflected in the market price of the stock is of greater significance than 
asset value in the determination of true value of .the enterprise at any 
given time. The Commission is persuaded that at the time of loss 


a claimant’s six Cuban branches had a value exceeding their book 
value, ... 


~ 
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Subsequent decisions of the Commission frequently use the capitalization 
of earnings method of determining going concern value, applying a mul- 
tiple of from 10 to 15 to the annual net earnings after taxes. In Claim of 
Sun Oil Co., a special mining concession case, it even adopted a multiple 
of 1624. 

The fact that the book value approach generally produces figures lower 
than the above methods of valuation lends credence to the statement by 
Charles A. Meyer, Assistant Secretary of State for Inter-American Affairs, 
that for a going concern the book value test may be “a dubious measure of 
true worth... .” Since, as William Blake is purported to have warned, 
“to generalize is to be an idiot,” prudence dictates that Meyers statement 
be tested in the Chilean context. In contrast to most nationalizations, 
where firm data is hard to come by, here the Kennecott Copper Corpora- 
tion and the Republic of Chile have made ample information available 
from which at least tentative conclusions may be drawn. 

According to the Comptroller General, as of December 31, 1970, the 
basic book value of the El Teniente Mining Company, a 49% owned sub- 
sidiary of Kennecott, was approximately $365 million, a figure the company 
appears willing to accept. Moreover, Kennecott has acknowledged that it 
is “approximately the same figure derived by applying the customary valua- 
tion tests for mineral properties as going concerns... .° While it has 
called this figure “conservative,” pointing out that by applying “realistic 
capitalization multiples to the aver $20 million dividends . . . the going 
concern value for El Teniente based on earnings would be something on 
the order of $1 billion,” Kennecott has made no real attempt to substantiate 
the latter valuation, and the impression exists that it could live with book 
value compensation despite its inadequacy under international law. 

The Comptroller General, however, reduced the book value figure to 
$319 million, deducting from the balance sheet items for payment of re- 
tirement indemnization to workers, for contributions to the cost of con- 
structing houses for company personnel, and for the difference in value of 
mining deposits. These deductions, presently on appeal to the Special 
Copper Tribunal, may or may not be permissible modifications under good 
accountancy principles, but surely if such deductions are allowed from 
book value then additions, say for appreciation by reason of inflation, should 
be permitted too. The one-sidedness of Chile’s invocation of the book 
value approach, even more than its general inadequacy, brings the Comp- 
troller General's $319 million valuation perilously close to minimal com- 
pensation. 

The provisions in the Constitutional Amendment authorizing the Comp- 
troller General to subtract from this reduced book value compensation “any 
revaluations made by . . . [the] companies or their predecessors after De- 
cember 31, 1964,” plus “those amounts representing assets that the State 
fails to receive in good operating condition,” have been utilized to deduct 
$198 million for revaluations and $21 million for deficient installations, re- 
ducing the balance of compensation due Kennecott to $100 million. Both 
these deductions, also on appeal to the Special Copper Tribunal, conceiv- 
ably could be justified as relevant to the determination of adequate com- 
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pensation, but they are subject to the same general criticism leveled at the 
first three deductions. 

Finally, and this provision may be regarded as the proverbial straw that 
broke the camel’s back, the Constitutional Amendment specifically em- 
powered the President of Chile to order the Comptroller General, in com- 
puting the compensation, to deduct alleged “excess profits” retroactive to 
1955, According to Kennecott: 


[t]he oan on “excess profits” has no foundation in generally ac- 
cepted principles of international law as recognized by the United 
States. There were no “excess profits” under the laws of Chile in 
effect at the time profits were earned and dividends paid. The inser- 
tion of an excess profits recapture provision in the expropriation legis- 
lation is tantamount to confiscation unless that provision is found to be 
inapplicable under the circumstances. 


Unforunately for the company, President Allende found it applicable and 
ordered the Comptroller General to deduct $410 million from Kennecott’s 
compensation balance of $100 million, leaving the company with no pros- 
pects of any compensation whatsoever. Since the alleged “excess profits” 
exceeded Kennecott’s earnings from Chile during the 15-year period, it is 
hard to construe the provision and the President's action under it as any- 
thing but nationally-authorized international confiscation. This characteri- 
zation, uncharitable as it may sound, finds support in the fact that there is 
no appeal from the President’s order to the Special Copper Tribunal, much 
less to the regular courts of law. 

In sum, Chile, by recognizing its obligation to pay adequate compensa- 
tion to foreigners for their nationalized property, initially inspired the hope 
that a Marxist regime in a country with a strong legal tradition could re- 
order its economy without provoking an international uproar that would 
redound to its own economic and political detriment. While some of the 
provisions in the Constitutional Amendment governing the nationalization 
of the copper companies considerably dimmed this hope, it has been ex- 
tinguished, in the eyes of many observers, by what the New York Times 
has called President Allende’s “bizarre bookkeeping manuever” over “excess 
profits.” Unhappily, his action in this regard has created a political storm 
which obscures the important issues concerning the valuation of national- 
ized property raised, if not yet answered, by the Chilean nationalizations. 


POLITICS OF ECONOMIC NATIONALISM AND THE 
EVOLUTION OF CONCESSION AGREEMENTS 


by 
Taeopore H. Moran * 


Since I am a political scientist and not a lawyer, it was only with greatest 
trepidation that I accepted Professor Gordon’s invitation to speak before 
the American Society of International Law. But I thought that I might 


* Center for International Affairs, Harvard University. 


217 


contribute to the discussion of the nationalization of Anaconda and Kenne- 
cott by putting the Chilean action within the broader context of the politics 
of economic nationalism and within the framework of the general evolution 
of concession agreements in natural resource industries. 

As I am sure you are aware, the nationalization of Anaconda and Kenne- 
cott is not the result of an isolated anti-American outburst, nor merely the 
product of a demagogic Marxist President. Chile has been closing in on 
these two powerful multinational companies since the end of World War II. 
Anaconda was first nationalized under the liberal democratic regime of 
Eduardo Frei. The final legislation adding Kennecott to Anaconda in the 
takeover process was passed as a Constitutional Amendment unanimously 
through a Congress dominated by Dr. Allende’s opposition. Those of you 
who know Chilean politics know that a nonbinding resolution in favor of 
motherhood and springtime could not pass the Chilean Senate unanimously. 

Why, then, this united movement against Anaconda and KennecottP 
More broadly, why are concession agreements so unstableP And why did 
this particular concession result in unanimous nationalization? Are Latin 
Americans more nationalistic or in some sense less trustworthy and less 
likely to respect contract than any of the rest of us? No. I will argue 
rather that the answer lies more in the nature of concession agreements, in 
natural resource oligopolies, and in the politics of economic nationalism. 

A company like Anaconda or Kennecott enters a country with a bundle 
of valuable resources—capital, technology, managerial expertise, access to 
markets—that the country lacks. The country needs these resources and 
must accept terms very favorable to the company in order to get them. 
Since the risks and uncertainties are very great, they dominate corporate 
decision-making and suggest to any responsible manager that he should in- 
vest only if he can get the promise of a very good deal. So the relative 
balance of power between the host country and the foreign investor is ini- 
tially very much tilted in favor of the foreigner. If the investment is made 
and is unsuccessful, the foreigner has only the Internal Revenue Service to 
share his grief with. 

If it is successful, however, the whole bargaining situation between host 
government and foreign company is reversed. The company is sitting on 
a highly profitable concession with very favorable terms. Any responsible 
host country government looks at the agreement as it is working and con- 
cludes that the country got gipped—and if the government in power doesn’t 
conclude this, its political opponents will. This is the case almost irrespec- 
tive of what the actual figures are that divide profits between government 
and foreigner. No matter what, the country feels, looking backward, that 
it has been “exploited.” And, in a certain sense, this is true since conces- 
sion agreements are always written in terms very favorable to the foreigner. 

The empirical result is that very few successful concession agreements in 
prominent natural resource industries last very long. To argue that they 
should—because of “sanctity of contract”—is only to argue that. agree- 
ments should always be frozen in terms very favorable to foreigners— 
where risk and ‘uncertainty once were great—and not renegotiated when 
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the risk is reduced and the uncertainty dispelled. Whether or not. the 
process is just, once the investment is sunk and is yielding handsome re- 
turns, the balance of power shifts from the foreign investor back to the host 
government and the agreement is almost invariably tightened. 

Chile has gone through this process three times since World War II— 
loosening the legislation to attract new investment and subsequently tight- 
ening the legislation when the investment was sunk: each time making the 
accumulated burden on Anaconda and Kennecott greater. Why doesn’t 
this process keep on going indefinitely? Why the nationalization? 

In the first place some companies finally realize that the balance of power 
has been steadily shifting against them and they won't keep playing the 
game. Further investments and further squeezes would take on the char- 
acter of throwing good money after bad. So they withdraw as best they 
can. This is the path Anaconda had to choose in 1969. In the second 
place, the countries have been moving up a learning curve—not only of 
negotiating skills but also of direct operating skills. Thus, not only does 
the threat of moving in on the companies become more credible but the 
cost of actually replacing the foreigner steadily falls. 

What was only the rhetorical dream of “recovering the natural wealth” 
and “restoring sovereignty over national development” comes at last within 
reach. I emphasize the phrase “within reach”——I do not think anybody has 
argued that Chile would be able alone to manage the properties as well as 
Anaconda or Kennecoit right from the start. After a few years of settling- 
down expenses, Chile will reach its own national equilibrium of production 
and production costs (undoubtedly lower production and higher costs than 
those projected under the private corporate management) and then con- 
tinue on up its own learning curve as an independent producer. The point 
is that as the country starts to build up its own managerial and operating 
skills, the perception of the cost of replacing the foreigner decreases. And, 
in a nationally prominent industry such as copper in Chile, the political 
gain begins to far outweigh the economic cost. 

The political appeal of a national takeover of copper in Chile can be 
appreciated by reflecting on the following: all of Fortune’s 500 largest U.S. 
corporations combined do not play nearly the role in the economy of the 
United States or pay more than a fraction of the percentage of U.S. taxes 
that Anaconda and Kennecott alone supply for Chile. All the ranches in 
Texas, the banks in New York, the aerospace industry in the Northwest are 
not as responsible economically for the fate of their respective states as the 
copper industry is for Chile. Yet if any of these sectors were owned and 
operated by self-appointed and self-perpetuating foreign groups according 
to (seemingly) occult strategies based on their own internal corporate 
needs, it is unlikely that the political reaction in Texas, New York, or Cali- 
fornia would be so comparatively cautious as it has been over the years in 
Chile—especially if the ownership committees of these groups could include 
former „directors of a foreign intelligence agency! 

The result is that there has been a continuous movement in Chile since 
the end of World War II to close in on the foreign copper sector and finally 
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(in all likelihood “inevitably”.) finish with nationalization. Such a course 
has real costs to the country. It might have been postponed five or six 
years, if Alessandri had been elected. But, given the evolution of major 
concession agreements and the politics of economic nationalism, it appears 
that such a course is irreversible. 

One can praise or curse the empirical dynamics of this process in moral 
terms. More important for us is to ask what are the implications of recog- 
nizing the reality of the process. 

First of all, I think, many concession agreements in the future will be 
written for limited duration: 10-15 years rather than the 30-60-99 year 
pattern, with the expectation that they will be systematically turned over 
to the host countries in stages according to a definite (or flexible) time- 
table, with at least the margins of compensation agreed to in advance. (It 
seems to me that this strategy of investment and systematic divestment in 
certain sectors is so alien to the direction of the present Administration, 
judging by the statements of President Nixon, Mr. Connally, and Mr. Peter- 
son, that it would perhaps provide a good topic for the discussion period. ) 

Second, I predict that most of the capital for major natural resource de- 
velopment projects will come from final consumers in the form of advance- 
purchase contracts, so that the burden of national takeovers will not fall 
on the shoulders of the private producers themselves. Already there is 
evidence from Northamerica and Europe as well as Japan that this method 
of financing new sources of primary materials has been on the increase. 

Third, in the copper industry, I believe that the largest, most capital- 
intensive low-grade operations (with a copper content around 0.45% such 
as Duval in Arizona or Valley Copper in British Columbia) will simply 
never be undertaken by foreign private enterprise in politically unstable 
underdeveloped countries. 

In summary, then, I began by arguing that the character of concession 
agreements in natural resource industries is such that there are bound to 
be dramatic shifts in the balance of power between host countries and for- 
eign investors—rendering it very unlikely that the traditional concept of 
“sanctity of contract” will be upheld over long periods of time. I went on 
to suggest that in large sensitive industries (not all industries) a growing 
capability to replace the foreigner will mean that such a course becomes 
politically irresistible. Finally, I concluded by offering the possibility that 
some kinds of arrangements—such as agreements on a cycle of investment 
and systematic divestment, or agreements on financing new production 
through advance-purchase contracts—might provide acceptable means of 
reconciling foreign direct investment and economic nationalism within the 
framework of international law. 

The politics of economic nationalism mean real costs to the host coun- 
tries, to foreign investors, and to final consumers. All I am arguing is that 
we must work out mechanisms of accommodation in situations where change 
and conflict and nationalization are frequently unavoidable. I am not sug- 
gesting that the result will be the best of all worlds—I am only arguing that 
the result will quite probably be the best of all possible worlds. 
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COMMUNITY GOALS TO BE SERVED BY COMPENSATION 
STANDARDS IN INTERNATIONAL LAW 


Comments by 
Dare R. WEIGEL ° 


Mr. WEIcEL asserted that the valuation tests traditionally used in inter- 
national practice to determine the amount of compensation payable for a 
nationalized investment, i.e., book value, net asset value, and going con- 
cern value, were not really responsive to the realities operative in most 
wealth deprivation situations. In choosing a compensation standard, he 
posed three alternative valuation methods based upon an expected earnings 
test: The first is value of an enterprise to the foreign investor (V1) which 
equals the present discounted value of all future earnings generated by the 
investment, The second, is value of the foreign investment to the host 
country where owned by the foreign investor (V2) which depends on the 
apportionment of yearly benefits between the host country and investor 
and on the country’s discount rate. The third is the value of the invest- 
ment when owned by the host country (V3) which depends on the yearly 
benefit the country gets as owner and on its discount rate. 

He suggested that the goals of a compensation standard will reflect par- 
ticular viewpoints. The first valuation method will enhance the welfare 
of the investors, while the third will reflect the goals of developing coun- 
tries. He indicated that the best compensation standard is one which is 
most likely to promote the economic welfare and development of lesser de- 
veloped nations. The specific goals of this standard should be to encour- 
age foreign investment beneficial to the host country and to discourage ex- 
propriation of such investments and those otherwise contributing to the 
development of the host country. 

He agreed that a standard based on value of the foreign investor (V1) 
was incompatible with these goals. It would encourage investment re- 
gardless of its impact on the host country and would reflect the self-cen- 
tered interests of the investors. Nor, he contended, would a compensation 
standard based on value of investment owned by the host country (V3) 
contribute to his postulated goals. Such a standard would fail to discrimi- 
nate between desirable and detrimental investments. Moreover, it could 
encourage expropriation even when the country would gain more by keep- 
ing an enterprise in the hands of the foreign investor. 

The compensation standard most likely to achieve his stated policy ob- 
jective is the value to the host country of the investment owned by the for- 
eign investor (V2). This standard, he asserted, will deter expropriation of 
beneficial investments because the host country will have to pay more for 
a property than it is worth to own it. Moreover, it would compensate in- 
vestors to a degree greater than the value they would calculate for them- 
selves (i.e., greater than V1). Consequently, the standard would dis- 
courage investments that would be detrimental to the host country. 
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Mr. Wece1 indicated that the (V2) standard, if applied, would not 
be problem free. Some investors will get less than the value of their in- 
vestment, while others will get more. With respect to the Chilean copper 
nationalizations, he stated that the American companies should receive 
substantial compensation. 


EFFECT OF THE COPPER CASES ON BUSINESS ATTITUDES 
TOWARD INVESTMENT IN CHILE AND LATIN AMERICA 


Comments by 
ENNO HOoBBING ° 


Mr. Hoxgsinc indicated that the copper expropriations did not surprise 
other U.S. based companies with investment in Chile. In fact, U.S. private 
investment in Chile had been receding in anticipation of the nationaliza- 
tions. The general reaction of these investors to the takeovers was one of 
regret and caution. 

The nationalizations have not provoked significant alarm among U.S. 
investors with interests in other Latin American countries, nor have they 
deterred the flow of new investment in a variety of economic sectors. Mr. 
Hossinc indicated that U.S. businessmen in the area were familiar with the 
Consensus of Vitia del Mar and the Andean Pact. Nevertheless, American 
businessmen were still willing to invest in Latin America despite the obvious 
risks attending the rise of economic nationalism in the hemisphere. He 
suggested that the Chilean situation in no way signaled the end of direct 
private foreign investment in Latin America’s extractive and basic resource 
industries. He pointed out that foreign corporations were continuing to 
invest in mining ventures in the Dominican Republic, Brazil, Peru, Colombia, 
Guatemala, and Costa Rica, and in petroleum extraction in Peru and 
Ecuador. The decline of foreign investment in manufactures was not at- 
tributable to the copper cases, but rather to the emergence of restrictive 
investment codes and the domestic investor’s relatively free access to avail- 
able technologies. 

U.S. investors could respond in two ways to increasing regulation of their 
holdings by Latin American host countries—they could ignore economic 
nationalism and adjust to the regulation, or they could forego the investment 
opportunity and: put their capital to work elsewhere. In this connection, 
Mr. Hossinc suggested that the Andean Code’s restrictions will drive capital 
away from that region to countries with favorable investment climates such 
as Brazil. To illustrate this point, he quoted the Brazilian economist 
Roberto Campos as saying that the Andean Pact will be a tremendous 
boon to Brazil’s economy. . 

The Chilean expropriations will cause some U.S. investors to look toward 
the U.S. Government to take appropriate measures to protect their interests 
in Latin America. Although there is little agreement on what the govern- 
.ment should do, he stated that only a few of the U.S. companies with 
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which he is familiar support application of the Hickenlooper Amendment; 
many favor the policies announced by President Nixon, but most lean 
toward having international financial and lending institutions, such as the 
World Bank group, use their influence to persuade developing countries to 
pay compensation for nationalized properties. Mr. Hossine concluded that 
in the future U.S. corporations operating in Latin America should develop 
their own diplomatic strategies when dealing with the government of a 
host country. 

The Cuamman asked the speakers if they would like to comment briefly 
on any points made by another panelist. 

Mr. STERN stated that he was not so sanguine or optimistic as Mr. 
Hobbing about the willingess of foreigners to continue investing in Latin 
American extractive industries. He noted that many of the new invest- 
ments Mr. Hobbing referred to were already underway at the time of the 
Chilean expropriations. He cited the substantial decline in investment in- 
surance activities of the Overseas Private Investment Corporation (OPIC)— 
from $100 million a quarter for eight consecutive quarters to $8 million a 
quarter—as evidence of the chilling effect that Chile’s recent actions have 
had on new U.S. investment in Latin America. 

Mr. Lurra agreed with Mr. Stern’s contentions. Referring to Mr. 
Hobbing’s remarks, he expressed surprise that only three out of one hundred 
U.S. multinational corporations favored invoking the Hickenlooper Amend- 
ment in investment disputes involving compensable claims. If true, this 
development was a healthy sign; and hopefully the Amendment will be 
taken off the books in the near future. He also emphasized that stability 
of expectations was a crucial factor to be considered in attempts to fashion 
international legal norms pertaining to cases of wealth deprivation. 

Referring to the discussion on the Hickenlooper Amendment and the “new” 
Nixon doctrine on foreign investment, Mr. Moran said that he did not agree 
that the policies as enunciated for the future by this Administration are an 
improvement over the Hickenlooper Amendment. The Nixon doctrine on 
foreign investment appears to be the Hickenlooper Amendment Writ Large. 
Any and all concession agreements signed by U.S. companies in foreign 
countries would have the full force of the U.S. Government behind them 
(and of all the multinational agencies in which the United States is an 
important member). 

Mr. Moran was against this in principle: it would mean that U.S. policy 
toward other countries would be dictated automatically in observance of 
the terms some middle-level corporate executive in a strong position was 
able to get in a foreign country perhaps ten years back down the road. He 
was however comforted by the fact that it appears overwhelmingly probable 
that this sort of policy would break down in practice. 

If the government is going to consider itself bound by the kinds of agree- 
ments entered into by private corporations, it is going to want to know 
what those terms are in advance. The government will become a partner 
to all foreign investment negotiations—and an active partmer, laying down 
“reasonable” guidelines. 

Business simply will not stand for this—for the same reasons men- 


tioned earlier in the discussion of the evolution of concession agreements: 
business will go into a situation of high uncertainty and great risk only 
if success holds the promise of some kind of blue skies bonanza (at least 
for a while). They wort go in under any kind of “reasonable” guidlines 
of 7%-8%-9% (or even higher) that they are liable to get from the 
State or Commerce Departments. Mr. Moran could not see the State 
Department or even the Commerce Department going around the world 
putting the power of the country on the line to insure a world safe. for 
bonanzas. 

Mr. WEIcEL stated that a strategy of systematic divestment does not solve 
the problem of determining acceptable standards to valuate assets and 
properties. He also suggested that the lack of a strong capital market in 
Latin America could well militate against the initiation of divestment 
schemes in the hemisphere. Mr. Hoxpsine, responding to Mr. Stern, stated 
that the cases of new investment he cited were merely illustrative of the 
flow of foreign capital into Latin America. He implied that multinational 
corporations should deal on a one-to-one basis with governments of lesser 
developed nations. 

The CHARMAN, expressed his uncertainty and concern about the out- 
come of the Chilean dispute and its potentially serious repercussions through- 
out the Hemisphere. He indicated his opposition to the Hickenlooper 
Amendment and faulted the International Telephone and Telegraph Com- 
pany for its efforts in support of its enactment. He characterized the 
amendment as retaliatory and, in essence, a form of economic warfare 
which was detrimental to the conduct of U.S. diplomacy in the Americas. 
However, he cautioned that the United States could not remain silent if a 
country confiscates the property of U.S. citizens in a discriminatory manner 
under color of law. Failure to act under these circumstances, he sug- 
gested, would create a dangerous precedent. He then asked Mr. Moran if 
he would recommend the United States refrain from taking action in such 
a case. l 

Mr. Moran thought that to get off each others backs, both U.S. investors 
and the agencies of the U.S. Government would be drawn toward some sort 
of Calvo framework. U.S. investors will prefer to take their chances on 
their own—either they will count on their technical and managerial expertise 
to keep them always desirable from the point of view of the host govern- 
ment, or they will adopt some arrangement of investment and systematic 
divestment, or they will feel that the host government and host country 
entrepreneurs will move up the learning curve of duplicating their functions 
slowly enough so that they will have a long comfortable stay in the country. 
And they will hire some MBA who tells them that the present discounted 
value of something ten years in the future is not worth the effort to worry 
about anyway. 

The CaamMan then opened the discussion for questions and comments 
from the floor. 

Mr. Martin Domxe commented that the Chilean copper cases presented 
good examples of the situation where “you have no right where you have 
no proper remedy.” Because, in his opinion, no unbiased persons were 
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named to the Special Copper Tribunal, he questioned whether the estab- 
lished administrative and judicial procedures available to the cooper con- 
cerns constitute a denial of justice and thereby vitiate the necessity of 
exhaustion of local remedies. Mr. Domxe also warned against false hopes 
that nationalizing countries would submit investment disputes to arbitra- 
tion. He stated that developing nations do not regard the sovereign’s 
right to expropriate an arbitral issue. One may only hope that the amount 
of compensation will be submitted to impartial arbitration. _ 

Mr. Mahmoud Macar observed that there was a clear lack of global 
agreement on appropriate standards for compensation and valuation. He 
suggested that no attempt should be made to formulate new international 
rules until the developing countries emancipated themselves politically and 
economically from colonialist domination. Nationalizations of concession 
arrangements were long overdue. He characterized concession agreements 
as high risk ventures entailing inordinate profits accruing to the conces- 
sionaire and unwarranted interference by foreign investors into the host 
country’s economic and political life. Only when all existing concessions 
were terminated could international solutions to the problems discussed be 
arrived at. He concluded by saying the payment of compensation for 
nationalized property defeats the whole purpose of expropriation. 

Mr. Hossme, addressing himself to the comments of the previous speaker, 
remarked that he did not see any merit in raking up the sins of the past 
in attempting to reach reasonable solutions to present problems. Mr. 
Lizxicw also took issue with Mr. Maghribi’s remarks. He observed that 
if you refrain from formulating rules until all property held by foreign 
investors had been taken over, then obviously you would not need any new 
rules. He cited the 1962 U.N, resolution on permanent sovereignty over 
natural resources as evidence that most developing countries accept the 
principle of “appropriate” compensation. He concluded that the short- 
term high-profit investments proposed by some speakers could be as ex- 
ploitative as the old concession agreements and hence were not in the 
long-range interests of the host countries. Yet the behavior of some such 
countries only encourages this sort of investment. 

Mr. Godfrey Summ said he sensed a period of confusion ahead in the 
international investment area. New norms governing compensation and 
valuation will probably emerge until “the catharsis” is over. He also feared 
that if “divestment” regulations were to take hold in Latin America, it might 
encourage some investors to engage in “get rich quick” investment schemes. 

Mr. Moran noted the suggestion that the strategy of investment and 
systematic divestment will promote the very thing that has so infuriated 
Latin Americans in the past-—the quick in-quick out, fast buck approach 
to foreign investment. That clearly could be a danger, but not for host 
countries that try to plan with any foresight at all. After all, he pointed 
out, concessions still have to be negotiated and even in cases of anticipated 
nationalization the assets can be turned over in stages, with attractive profit 
opportunities (compared to the alternative of simply pulling out quick) at 
each stage. 
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Mr. Moran also called attention to the suggestion that U.S. foreign in- 
vestment is going to Brazil and Mexico rather than to the Andean Pact 
countries because of the divestment requirement of the latter. He did not 
think that the Andean countries would in fact choose to takeover all foreign 
investments within a certain number of years after they are made. They 
are only making it crystal clear that they have the right and the expectation 
of takingover some of those investments. In Mr. Moran’s opinion, they 
would be very cautious and highly selective—depending upon the continu- 
ing benefits that the foreign investment is bringing to the country and the 
costs of duplicating the foreigners functions. As U.S. (and European 
and Japanese) companies learn what to expect in the Andean countries, 
they will learn to cope very well—-and may even be more satisfied by having 
certain margins for their expectations spelled out in advance. 

Mexico, he commented is a good example that reinforces this point. 
Mexico is a very nationalistic country with complex laws of forbidden sec- 
tors, Mexicanized sectors, nationalized sectors. There has been a lament- 
able lack of good research on how these regulations have actually worked in 
the past twenty-five years, but North American investors have found that 
they could move within this atmosphere of economic nationalism quite 
satisfactorily. 

Mr. Stern agreed with Mr. Moran and saw no real problem in working 
out arrangements in advance of new investment, including where appro- 
priate disinvestment formulas. What concerned him, however, was the 
possible recurrence of another Chilean situation—where the copper com- 
panies voluntarily formed mixed enterprises under the Frei regime only to 
have the agreements abrogated by President Allende, There is no assur- 
ance that any arrangement will be honored by a subsequent government, 
and no international protection against such a risk. He also remarked that 
advocates of going concern value as a generally applicable valuation stan- 
dard were “dreaming.” Sophisticated businessmen do not expect to be com- 
pensated at that level; moreover, it may preclude any compensation by set- 
ting for the developing countries too high a price to pay given their general 
economic conditions. He indicated that in many cases book value was a 
standard generally acceptable to foreign investors and equitable from the 
perspective of nationalizing countries. 

Mr. Victor Raprnowrrz said he percevied a sense of unreality in Mr. 
Lillich’s and Mr. Weigel’s positions. He felt Mr. Stern was far more rea- 
sonable and realistic in attitude toward claims settlements. Chile and other 
developing nations are intent on recovering from foreign interests their 
basic resource industries. Since these countries were poor it was ridiculous 
to expect them to compensate foreign investors accordingly to book value or 
any other standard. He said that the economic nationalism sweeping the 
developing nations was being expressed in nationalizations and foreign in- 
vestors should be prepared to strike the best bargain with the host country. 
The question of compensations, he concluded, is not a legal matter, but a 
negotiating matter. 

Mr. Laca said that while Mr. Rabinowitz’s approach was an accurate 
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reflection of the attitudes of some countries, it was inimicable to the main- 
tenance of any semblance of public order in the international investment 
sphere. Advocates of this approach encourage the same kind of economic 
warfare that the threat of the Hickenlooper Amendment unfortunately 
brought about. They cannot have it both ways. He concluded by reaffirm- 
ing his support for an equitable standard of compensation like the one 
envisaged in the 1962 U.N. resolution. 

Mr. Hossrnc said he could support planned divestment if its terms were 
flexible, arrived at voluntarily, and entailed the foreign investor’s fadeout 
over a period of time. 


RoserT K. GOLDMAN 
Reporter 


TRANSNATIONAL CONTROL IN THE AREA OF CRIMINAL JUSTICE 


(Co-sponsored by the Association of Student International Law Societies) 


The panel convened at 2:30 p.m., April 29, 1972, G. O. W. Mueller,* 
presiding. 


REMARKS BY THE CHAIRMAN 


On its evolutionary path, mankind has reached the point at which 
municipal criminal law has become a fait accompli and is generally relied 
upon for the maintenance of peace and tranquility whenever other means of 
social conflict resolution appear inadequate. Among the community of 
nations, however, criminal law has not yet reached the same peacekeeping 
position. Unquestionably, though, traditional concepts of national criminal 
law are gaining a certain significance with respect to the relation of nations 
among each other, or of individuals, insofar as their behavior affects relations 
among nations. 

The actual condition of international criminal law, both adjective and 
substantive, is fairly clear. What is not nearly so clear is the role played by 
the sanction by which most lawyers identify a law norm as criminal in 
nature to begin with. The current stage in the evolution of international 
criminal law is marked by a law enforcement crisis, and, unless this crisis 
is resolved—or resolves itself in evolutionary fashion—the development of 
international criminal law will have arrived at its terminal point, short of 
the goal (whatever that might be). How easy it would be to brush aside 
all our preceding hypotheses and speculations with a single, simple comment 
that none of the propoisitions to which we refer can be dignified as inter- 
national criminal law, if they lack an effective sanction of the type that has 
been developed for municipal criminal Jaw! We reject this pleasing but 
purile approach. Just as sanctions and norm adherence devices in municipal 
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law are often not found on the statute books, so too the methods of enhanc- 
_ ing compliance to international criminal law go beyond formal sanctions. 

Just as international criminal law and the jurisdictional unit can be under- 
stood only in terms of a dynamic development, so must we view the sanc- 
tions with which this international criminal law is, or wishes to be, equipped. 
The sanctions of international criminal law-—-both those protecting com- 
pliance with accommodation norms and those protecting the substantive 
propositions—are of a type and severity that is conditioned by the cultural 
and ideological common denominators of the cultures served by it. Regu- 
lated violence was the expected response in some cultures, manipulations 
of shame and disgrace prevailed elsewhere (and still do), while arbitration 
or even adjudication, with subsequent execution of judgments by force, are 
preferred in most Western cultures. Sanctions are beginning to play a role 
in regulating the relations among nations in a form comparable to the old- 
fashioned regulation of human beings in their relations among each other 
within a nation, or within other jurisdictional units. We are extremely 
hesitant to put these sanctions in an order of ascending or descending sig- 
nificance; for, while formal adjudication seems to be preferred in the inter- 
national community of most of the so-called developed nations, the less 
formidable and less formal methods of coercing compliance with interna- 
tional conduct norms through manipulation of national or personal pride 
and reputation, seems to bespeak of greater culture. This informal pressure 
on nations—even if aimed only at coercing compliance with minimum stan- 
dards of international co-operation, may well have to do for a while, par- 
ticularly in the area of hijacking and narcotics offenses, until mankind is 
ready to experiment with a more formal, court-like, enforcement apparatus. 

The members of this panel will probe these issues and will hopefully lead 
us nearer a solution. 


TRANSNATIONAL CONTROL OF NARCOTICS 
by 


M. C. Bassrounrz * 


Dimensions of the Question 


The control of illicit drug traffic and prevention of drug abuse originated 
in 1909 with the Shanghai Opium Commission. It was convened after the 
realization that colonial policies in China had brought about an opium 
addict population, estimated at 10 million persons. The efforts of the world 
community to halt the spread of illicit drug traffic and prevent drug abuse 
have resulted in the elaboration of eleven treaties between 1912 and 1972.** 

Far from having stemmed drug abuse, the world community is still 
plagued by its consequences. The present world population of heroin 
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addicts is estimated at 2 million persons of which some 500,000 are in the 
United States. They consume some 25 to 30 tons of heroin yearly of which 
5 to 6 tons are consumed in the United States at a retail cost of some 3 billion 
dollars. 

The present world production of opium is estimated at 3,000 tons of 
which only 1,400 is licit; thus, the difference can be assumed to enter illicit 
traffic channels. The cocaine addiction population of the world is less as- 
certainable, but educated guesses put it between 250,000 to 500,000 persons. 
The opium addiction population (smoking and eating), also in doubt as to 
its accuracy, ranges in estimation from 500,000 to 1 million. 

There are no available estimates of cannabis sativa habitual users nor for 
that matter of synthetic drug habitual users, but a ratio of 5 to 1 proportion 
between non-hard drug and synthetic drug habitual users and hard drugs 
addiction is advanced. On this basis the estimated number of habitual 
users of non-hard drugs and synthetic drugs would be 17.5 million persons. 
The estimated total world population of addicts and habitual drug users, 
regardless of category, reaches the astounding figure of 20 million persons. 
These estimates exclude persons who by reason of sickness are treated with 
addicting or habit-forming drugs. 

The world population of illicit habitual users which consists of those 
who drift into drug use but are unable to drift out of it subsequently 
is constantly fed by the non-habitual user population. Their number is 
indeterminable. Prescinding, however, from the controversial question of 
whether occasional use leads to habitual use and causes increased reliance 
leading to the hard drugs, it is nonetheless established that hard drug users 
have experienced, at an early stage in their practice, less potent drugs. 
Thus, the number of occasional users should be determined as an indication 
of trends in the future population of habitual users. (These estimates are 
not quantifiable because of the many factors which affect trends in 
population shifts.) 

The concentration of all categories of drug users regardless of category 
of drugs is not geographically (or ideologically) defined. (For that matter, 
it is not even an exclusive urban manifestation as some advanced.) The 
manifestations of illicit drug use are prevalent on all continents and at least 
70 countries are affected by it in some measure. Not all countries will 
admit to illicit drug traffic and drug abuse or to its extent and significance. 
Only recently some Western European countries have become more forth- 
right about the extent and significance of the problem. 

To this speaker the acknowledged and estimated world dimension of this 
problem raises serious misgivings as to the existing international control 
scheme (not to mention the problems of national control), concluding there- 
fore that an alternative international scheme must be considered, as will 
be proposed in this paper. 


The Present International Scheme 


The present scheme of international control of narcotic drugs is founded 
on multilateral treaty obligations. The operation of this system rests on 
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national control established by each state within its territorial jurisdiction 
and subject to its juridical system. States are to adopt appropriate legisla- 
tion, introduce necessary administrative and enforcement measures, and 
co-operate with international control organs as well as with other countries 
in compliance with treaty provisions. The scheme relies essentially on the 
“best efforts” of the participating states and their wilful co-operation. It is 
predicated on two characteristics: (a) it depends almost entirely on volun- 
tary international co-operation and (b) it does not rely on any international 
enforcement or coercive powers but on the ability to denounce a violator to 
the international community and therefore produce a moral deterrent to 
coerce compliance. The scheme functions on the basis of three mechanisms: 
estimates, certification, and dissemination of information. 

(1). The Estimate System: The system of estimates was introduced in 
1931 and provides for measures of quantitative production control extending 
to signatory as well as nonsignatory states. The system is intended to limit 
the narcotics supplies of the world to the quantity required for medical and 
scientific purposes by having all states furnish their estimates of narcotics 
needed for the forthcoming year. The estimates are then evaluated and 
constitute the basis of licit cultivation and traffic. 

(2). The Import-Export Certification System: To be legitimate, shipments 
sent from one country to another must have an import authorization from 
the government of the receiving country and a corresponding export autho- 
rization from the government of the sending country. Its purpose is to 
control the movements of legal drugs and to enable detection of (a) any 
country’s exceeding its import maximum under the estimate system and (b) 
illicit cultivation and traffic. 

(3). The Disclosure and Dissemination of Information: Governments pro- 
vide the international control organs with data and information on which 
the system depends. Governments maintain a record of the import cer- 
tificate and export authorization, furnish annual reports and texts of laws 
and regulations enacted by them to implement the narcotics treaties, and 
report seizures of narcotic drugs and other relevant data. Ostensibly this 
type of informational scheme is to increase international co-operation. 

More than 100 countries are parties to one or more of these conventions, 
and are, therefore, participants in this international control system. As a 
result, universal acceptance of an international control system has been 
attained, even though the exercise of effective control measures still leaves 
much to be desired. A sense of historic continuity in international co-opera- 
tion has, nonetheless, been achieved and progress toward more effective 
controls is developing consistently. 

The object of this system is not to eliminate all narcotic substances and 
drugs from cultivation or manufacture because of their medical and scien- 
tific importance but to restrict their uses to these purposes. Thus, the 
dilemma of control and enforcement: to produce substances and drugs 
necessary for medical and scientific purposes, and control their production 
and use to prevent illicit use. This indirect scheme of control has, so far, 
been necessitated by the reluctance of states to yield any of their sovereign 
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prerogatives to an international body. Indeed, because of such attitudes 
only an indirect scheme of international control could have ever been 
developed. 


A Proposed International Scheme 


Unlike the indirect scheme this one is predicated on the theory of direct 
control by an independent international organization. 


A. Operative Principles 
(1) Establishment of an independent U.N. Agency to allow autono- 
mous functioning. 


(2) Abolition of all forms of cultivation, manufacturing, sale and 
distribution of any of the following except under the terms of 
this agency’s authority: 

(a) Prohibition of opium and its derivative morphine, produced 
from the opium poppy, and cocaine produced from the 
coca bush. 


(b) A world monopoly in the international agency for the cul- 
tivation and manufacture of needed drugs for medical and 
scientific purposes either directly or indirectly by means of 
licensing. 

(3) Development within the agency of an international control and 
sanctions scheme through a multilateral treaty. 


B. Functional Outline of the Operation of the Direct Control Scheme 
The Direct Control Scheme would be administered by a newly formed 
and independent U.N. Agency to be named the International Narcotics 
Control Agency and consisting of twelve members elected for terms 
of four years each by the U.N. General Assembly. The U.N. Secretary- 
General would appoint a thirteenth member to act as Chairman. 
Each of the six functional boards under the agency would be chaired 
T one member of the agency to be elected by the Agency for a term 
of two years. 

(1) The Central Board for the International Regulation Drug Traffic: 
A regulatory body primarily established to create and administer an inter- 
national monopoly to grow opium and manufacture morphine. It would 
select one or more locations in the world for growing opium and manu- 
facturing morphine. The board would subsidize countries where opium 
is presently grown by farmers who would suffer economic damage from the 
absolute prohibition of the cultivation of the poppy. This body would 
continue the estimate and import-export certification systems. Only in- 
dividuals, governments, or organizations licensed and supervised by this 
board would be permitted to use opium and its derivatives to manufac- 
ture products for medical and scientific purposes and distribute them. Any 
drug traffic not authorized by this board would be illicit and subject to 
international penal sanctions. 

(2) Central Drug Control Board: This body would act as the enforce- 
ment arm in the direct control scheme. It would function in three areas. 
Within a particular state, the Central Drug Control Board would have the 
authority to direct and supervise arrests, seizures, and investigations carried 
out by local officials. Although this international police force would not 
have the authority to make arrests itself, it could be present and supervise 
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total law enforcement activities with respect to internal narcotics control 
in a particular state. 

This force would also have responsibility for enforcing the monopoly 
structure. It would have the right of direct inspection with respect to 
facilities operated by the monopoly and the right to recommend to the 
Control Board imposition of a mandatory embargo whenever a state does 
not comply with its obligations under the monopoly. 

The force would serve as a central clearing house for information and 
statistics pertaining to the status of illicit drug trafficking in the world. It 
would serve as a central data bank for such information as the identity of 
present offenders and the location of suspected illicit growing of poppies. 

Its staff in each state would consist of law enforcement agents or specialists 
from that state who would be delegated to work for the international force. 
It would also provide scientific and technical assistance to states in the 
field of law enforcement. 

(3) Arbitration Board for the Resolution of Drug Related Disputes: This 
body would serve as a convenient organ for the swift resolution of disputes 
arising out of the operations of the scheme. It would be composed of 
the President of the International Court of Justice, the Deputy Secretary- 
General for Legal Affairs of the United Nations, and the Chairman of the 
International Law Commission. This Board would also set up regional 
boards for arbitration of local or regional disputes. 

(4) Clearing House Commission: This body would act as an open market 
for the purchase and sale of drug substances. It would be open to indi- 
viduals, organizations, and states. It would buy any available drugs, even 
illicitly produced, which found their way to illicit channels at a set premium 
to eliminate illicit traffic in such substances but in a manner not likely to 
induce illicit activity. 

(5) Central Board for the Treatment and Study of Drug Dependence: 
This scientific body would assume the responsibility of establishing “Min- 
imum Standards for Treatment of Drug Dependent Persons,” similar to 
the “Standard Minimum Rules for the Treatment of Prisoners.” Its activ- 
ities would include establishment of treatment centers throughout the 
world operated either directly or through subsidy to countries establishing 
their own treatment centers. The scienfic body would also operate a central 
facility devoted to study and research on all aspects of drug dependence 
but not excluding study of scientific alternatives to the use of morphine for 
medical and scientific purposes (thus maybe finding substitutes that would 
eliminate the basis for its licit use). It would also have the authority to 
decide if certain substances should or should not be deemed “narcotic” or 
“dangerous” drugs. This central organ would also supply worldwide in- 
. formation on drugs, drug dependence, and related questions. The expertise 
of WHO and FAO would be utilized in the administration of these programs. 

The minimum standards of treatment of drug dependent persons would 
be based on two operative principles: (a) Recognition that drug dependence 
is a disease and that as such is better controlled by treatment than by 
imprisonment and (b) Recognition of a distinction between dependence 
creating propensities of the hard drugs and synthetic drugs—i.e. opium and 
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its derivatives, cocaine, psychotropic substances—-and cannabis sativa in its 
various forms which is to be decriminalized. 

(6) Central Legislative Board: This body consisting of seven members 
appointed by the Agency would propose model national laws for the pre- 
vention of drug-related offenses, the enforcement of such legislation, and 
decriminalization schemes whenever warranted by scientific and crimino- 
logical considerations. Distinctions should be made as between: (a) inter- 
national traffickers, (b) local pushers and dealers, (c) casual users, and 
(d) drug dependent persons. Each category should be treated differently 
for purposes of prevention, enforcement, and treatment rehabilitation. 

Any international scheme must ultimately rest, in the absence of an 
international coercive body, on the willful compliance and co-operation of 
member states of the world community. World community proscriptions 
will therefore be as effective as world community participants are desirous 
of implementing them. The will to participate in a global system of control 
is the only alternative to diehard imperatives of the old self-serving inter- 
_ national politics. Such a commitment can only be attained after the type 
of activity and conduct sought to be regulated by world community proscrip- 
tions have attained a certain uniform level of opprobrium in the common 
morality of mankind. Admittedly there will seldom be a uniform level 
or homogenous sense of values among all peoples of the world, consequently 
a minimum common denominator must be found—thus, the need for an 
alternative formulation. 

The present international scheme has served its purpose but must give 
way. to a direct international control system. Furthermore, there is no 
alternative to a concurrent program of curtailing user-demand and curbing 
the profit incentive in illicit drug traffic and trade. The problem of drug 
dependence was soberly referred to by President Nixon as the “number one 
enemy” of the nation. It is also among the most serious in the world. This 
modest proposal may hopefully trigger an interest in the development of 
international control schemes alternative to the present system which, judg- 
ing by the increased rate of drug dependence everywhere in the world, has 
proved to be ineffective. Even though the present system was achieved 
arduously and over the span of half a century, it remains nonetheless, as 
history reveals, one step behind the needs it is to serve. 


THE STANDARD MINIMUM RULES FOR THE TREATMENT 
OF PRISONERS 


by 
Wu.11AM CLirrorp * 
Time dictates that I assume you are all aware of the fact that the 


Standard Minimum Rules exist as a global floor for prisoner conditions, 
and that you are to some extent acquainted with, even if not exactly 
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familiar with, the usual scope and substance of the kind of prison regula- 
tions that each country uses to govern its own penal institutions. These set 
patterns for accommodation, work, exercise, earnings privileges, and the 
circumstances within which such privileleges may be withdrawn. It was, 
of course, from such national regulations that the international prison 
standards derived. They are now designed to spell out the conditions which 
are thought to be minimal to preserve human dignity, maintain contact with 
outside society, and encourage a form of classification that protects prisoners 
and reduces the risk of contamination for those younger and less addicted 
to crime. Finally, I assume you are all sufficiently informed on interna- 
tional affairs to be understanding, if not exactly tolerant, of the fact that 
the law of nations is still customary and that countries are prone to com- 
bine internationally to adopt conventions and standards which separately 
and individually they may not always be prepared to observe. 

What I cannot assume, however, is that you know the history of the 
Standard Minimum Rules: it has, in fact, never been adequately docu- 
mented. People are frequently surprisèd to learn that the International 
Penal and Penitentiary Commission was busy on a draft of the Standard 
Minimum Rules for Prisoners as early as 1926 and that a draft of some fifty- 
five rules was endorsed by the League of Nations in 1934. The United 
Nations got into this act when it assumed responsibility for the work of 
the International Penal and Penitentiary Commission in 1950. It also 
assumed thereby the responsibility for carring through a revision updating 
and extending the Rules. The result was a new set of ninety-four rules 
approved by the First United Nations Congress on the Prevention of Crime 
and the Treatment of Offenders in 1955 and endorsed by the U.N. Economic 
and Social Council in 1957 (Res.663ce( XXIV), July 31, 1957). Since then 
the rules have come up for further revision and improvement and a working 
party will be convened by the United Nations in September of this year to 
look into these matters. 

I would like first to put these rules into international perspective. The 
international legal position of the United Nations and its peculiar world 
status inevitably propel the organization into a diplomatic, accommodating, 
compromising, and servicing role. We are accustomed to think of it as a 
political agency subject to. manipulation. But it has also been the home 
of ideals in peacemaking and standard setting from its inception. This has 
increased to such an extent recently that historians may well begin to look 
upon the Secretary-General of the United Nations as the new Pope. The 
United Nations has always been used—and has always been prepared to be 
used—as a standard setting body and the SMR’s are but one example of 
its efforts to protect human rights and raise basic conditions of living. 

Enforcement is something more than having the power to impose. Even 
if the United Nations had the mandate to ensure that these rules were 
observed around the world, one can imagine the machinery that would be 
required to investigate and interpret the myriad cases which would arise 
for study and prosecution, for action and sanction—however, this prospect 
is not likely to arise. Political change, governmental overthrows, and 
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revolutionary movements are likely to fill prisons, change the interpretation 
of the rules, and resist outside supervision. In considering the significance 
of the United Nations in the setting of standards, we are obliged to conclude 
that its lack of authority, its want of implementing machinery, and the per- 
sistent jealousy of member states of their national sovereignty, all combine 
to ensure that the new Pope will be about as effective in molding individual 
morals as his predecessor. And, like him, we may predict that for the fore- 
seeable future he will need to depend very largely upon the building of 
moral pressure, the molding of public opinion, and possibilities of policy 
accommodations. 

Neglect of implementation, however, does not invalidate the rules or 
minimize the value of this set of rules for universal use. They are a con- 
science if nothing else and, in same parts of the world, they are much more 
than that. Here in the United States they may well become a code or 
charter for prisoners. ‘They have what I believe is a peculiar characteristic 
in that they are regulations without the ensuing mandate of a law, unless 
perhaps you consider the Decleration of Human Rights as providing that 
covering mandate. Actually, -zhe rules as they stand go beyond the 
enunciation of human rights. Rule 31 comes out clearly against corporal 
punishment and the use of dazk cells for punishment and Rule 55 calls 
for the judicial inspection of correctional institutions. Thus the rules have 
a peculiar status in that they are more than principles—they have moved 
to practice. Unlike so many other international agreements, they are less of 
a sermon and more of a blueprint. 

The legal status of these rules becomes important in terms of implementa- 
tion by the United Nations. They may lack the authority of a convention; 
but not all countries ratify conventions even when they have helped to draft 
them. Meanwhile, the Secretary-General can still address requests for 
information to all member states. You may feel that we need a more 
formal standing for these rules and an international court to hear individual 
appeals. To my knowledge there has been only one such case (in West 
Africa) where a political prisoner relied upon the Standard Minimum Rules 
in an appeal to improve his conditions. He failed because it was held that 
the rules had no local standing, not being the law of the Jand. 

Probing by the Secretary-General is another way of getting the rules 
observed. The last time a questionnaire went out in 1967 only 44 countries 
replied. This sample showed that: (1) the rules had not been brought 
into national law anywhere; (2) five countries claimed that their practices 
went beyond the rules; and (3) €0% of the countries answering claimed to be 
implementing the rules to some extent. The answers depended largely 
upon whether or not the countries had standards of their own that ap- 
proximated or improved upon -he Standard Minimum Rules. Where diff- 
culties were admitted, they were excused on the ground of lack of resources 
to provide the required conditions. Some countries made the point that 
they could not meet these conditions for their people outside of prison. 

A study of the replies shows a need for greater care in systematizing 
procedures and designing the inquiries so as to get better, more compatible 
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information. This implies an improvement of the Secretariat machinery to 
make international surveillance more effective, keep up pressure, analyze 
results, and publish a world report regularly. 

The rules are becoming increasingly popular in the United States. We 
are sending out copies to many people every day, including prisoners, and 
thé news media is beginning to give the rules local attention. Moreover, 
there is a move in some states to enact the rules as local law. This could 
shift the power of enforcement to the courts, giving every prisoner the pro- 
tective right to appeal whenever he feels the minimum standards were being 
violated. Illinois has gone into more detail and is drafting model regula- 
tions for prisoners, just as California did about ten years ago. All of this 
opens up legal procedures for formal enforcement by appeals to courts when 
grievances arise. On the other hand, disenchantment has arisen from con- 
ventions that are not observed and the apparent impossibility of the World 
Court acting as a court of last resort for individuals who suffer when con- 
ventions are not respected. With the greater willingness of opposing polit- 
ical blocs to talk, implementation of the rules might improve if the formal 
approach were played down, the great issues skirted, and the practical 
areas of co-operation more cautiously explored. The rules can be peddled 
in any ideology, if they do not appear to come from the outside. They 
might even be educative and acceptable as conventional models, if sales- 
manship is kept low keyed and the servicing rather than the declamatory 
role of the United Nations is stressed. 

There are other matters connected with the rules that have implications 
for implementation which cannot be ignored. The Consultative Group, 
a U.N. body of specialists which is called upon for advice from time to time 
and gathers as a kind of mini-Congress, had its last meeting in Geneva in 
1968. It recommended that the Secretary-General consider whether the 
rules should be extended to cover correctional measures other than im- 
prisonment and whether it would be advisable to draw up special rules for 
additional categories of prisoners. 

An African meeting held in preparation for the Kyoto Congress on Crime 
Prevention (1970) considered that the rules should be extended to cover 
all kinds of custody: and an Asian meeting held for the same purpose came 
to much the same conclusion. A Latin American meeting, however, ex- 
pressed concern that any such extension might weaken the moral force of 
the rules, but it recommended their extension to political detainees. 

The final point is that these rules require modification and revision. 
In their present form, they support a concept of imprisonment that is very 
much under attack. They seek an individualization of conditions which 
does not always accord with modern community. approaches and with the 
more recent call for uniformity of treatment based on human rights. This 
in turn is an outgrowth of the drive to reduce opportunities for discrimina- 
tion and the unfettered exercise of discretion. 

The main thing is that these rules can work, they do work, and in the 
words of our last Congress, they respond to a deeply felt need all over the 
world. When you note the fact that this Congress had ample representa- 
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tion from socialist as well as developing nations, you will appreciate the 
universal potentiality of these rules and their value as they are more widely 
put into practice. 


REMARKS BY JOHANNA VAN DER VAART ° 


I would like to make two comments on Prof, Bassiouni’s paper: one in 
the area of general international criminal law and one more specifically 
related to drug control. My general comment is that there is some justifica- 
tion for establishing criminal offenses and for international conventions 
supporting punishment and sanctions for offenses in international law. 
International criminal law has not grown out of general, broad principles 
but rather deductively step-by-step in respect to particular offenses, which 
finally called for action of an international character. The actions have 
invariably been restricted by considerations of national sovereignty. We 
have criminal Jaw principles in conventions, such as those on slavery, traffic 
in persons, and prostitution and more recently hijacking nad drug control. 
These entered the narcotics area in 1936 when the international community 
realized that its administrative control system over legitimate activities 
failed, mainly because of the vast range of interests and nearly pathological 
clinging to the principle of sovereignty. The natural reaction was to seek 
criminal sanctions to suppress illicit traffic. 

What is the justification for suggesting criminal sanctions? To my mind 
there are only two possible theories: retribution and deterence. Are we 
allowed to think of retribution anymore? Deterence has been worn out as 
a feasible and valid theory. Take, for instance, the Hague hijacking con- 
vention of 1970 which calls for severe penalites for hijackers. Some coun- 
tries are prescribing death penalties and life sentences. However, since the 
convention, hijacking has not decreased, but very probably increased. 

Current trends in criminal law toward decriminalization and de-penaliza- 
tion of offenses, result in diversion of offenders out of the criminal area. 
Moreover, one of the most important roles of criminal law is its symbolic 
role as a designator of norms. As Prof. Bassiouni said, the articles calling 
for punishment don't differentiate between users, small dealers, big dealers, 
and participants in organized crime. Nor do they differentiate between soft 
and hard drugs. If a country like the Netherlands, for example, chose to 
legalize the use of marijuana, it would have to withdraw from the convention. 
The point I want to make is—should these international conventions speak 
out on these aspects of criminal law or leave it to the municipal legislators? 

My second point is more emotional and concerns the whole control area. 
Although drug abuse is a criminal matter as far as municipal jurisdictions 
are concerned, I think it has become so only because of international influ- 
ence. For centuries people have been smoking opium in China and these 
people do not turn out to be criminals or are never regarded as such. 
Around the beginning of this century, we had some 300,000 addicts in the 
United States alone. Black markets existed, drug users couldn’t get their 
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dope, and resorted to crime, which finally resulted in an increasing aware- 
ness of drug offenders and criminals. 

How did it all start? What were the international conventions initially 
concerned with? Were they concerned with the problem of drug addiction 
or competitive trade and revenue interests? Were we really after the ad- 
dicts? This is a matter we have never researched. What do we know 
about addicts? We do not know their numbers; we have no idea who they 
are throughout the world community. Are they people who can function, 
are they lower class, upper class, etc? How are they seen? Why is there 
no heroin addiction in Turkey while there is tremendous addiction in Iran. 
We have never really bothered to learn these things. In the United States 
drug awareness has only really grown in the last two decades; mainly be- 
cause middle class people were affected by property offenses and muggings, 
and because their own children got into trouble with psychotropic sub- 
stances. We have no idea what kind of trouble psychotropic substances 
cause in the Far East or Europe. 

In terms of the whole control system, I think we can distinguish three 
levels of control: (1) Control as we have it now. We call drug offenders 
these days diseased people—sick people. This, of course, dosn’t change the 
drug problem one bit, there is still a huge demand on the black market. 
The only difference is we may treat addicts a little bit more humanely. 
(2) The second possibility is Prof. Bassiouni’s proposal for very strict control 
by one body. When one realizes that few countries have ratified or even 
signed the Psychotropic Convention of 1971, one wonders about the pros- 
pects for his proposal. (3) Instead of all this very expensive control, why 
not legalize all drugsP—opiates as well as psychotropic substances, as a 
better way of controlling drug abuse. 

It would be much less expensive. All this money now used, for instance, 
in burning poppies everywhere, could be directed toward the treatment of 
our own drug abuse problem. It would give us visibility to where drug 
abusers are and ultimately, it might be the best way to supress drug abuse. 


REMARKS BY STEPHEN M. Boyp * 


Prof. Bassiouni has done a useful service in setting out what an alternative 
system of international narcotics control might look like. With all due 
respect to him, however, I think we are never going to know whether or not 
his proposal would actually be effective in practice because I agree with 
Miss Van der Vaart that there is no realistic prospect of such a system being 
accepted by the international community in the foreseeable future. I say 
that on the basis of work I have been doing over the past two years in the 
U.S. Government, in seeking to strengthen and improve the existing Single 
Convention on Narcotic Drugs through the amendment process. We 
started a couple of years ago with the same basic premises as Prof. Bas- 
siouni’s—that the existing system has already failed to limit narcotic drugs 
to ligitimate medical and scientific purposes. The evidence is all around us 
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that we have an increasing and accelerating narcotics addition problem in 
the United States and in other countries. We concluded that the existing 
Single Convention could not achieve its intended purpose and that we 
should try to strengthen the system. We also considered whether it might 
be better to scrap the existing convention and try instead to develop a new 
convention, with perhaps an opium monopoly or a quota system parallel 
to some of the international commodity agreements. In examining these 
possibilities we came to the conclusion that they were neither necessary nor 
desirable and certainly would be much less likely to gain international 
acceptance. The most promising approach for more effective international 
narcotics control, it seemed to us, was through strengthening and improving 
the institutions we already have in the U.N. system under the Single 
Convention. As we analyzed where the existing system had failed, it be- 
came apparent that it had not failed with the respect to the control of licit 
production of opium for medical purposes. This is carefully supervised 
by the International Narcotics Control Board (INCB) which was estab- 
lished by the Single Convention. Where the system was not working at 
all was in the area of illicit production of opium and opium based morphine 
and heroin, which, in most cases, is grown in areas outside of effective gov- 
ernment control, primarily in Southeast Asia and, Central Asia. So we 
focused our efforts on the amendment process which has been going on for 
the past year and resulted in the U.N. Conference to Amend the Single 
Convention. In March 1972, the Conference adopted a new protocol 
directed toward improving the ability of the INCB to deal with illicit pro- 
duction and trafic in narcotic drugs. 

Having gone through this process and starting with much less ambitious 
proposals than those outlined by Prof. Bassiouni, I can testify that the 
concept of state sovereignty with is resistance to increasing the power of 
international institutions, is very much alive and well in the world today. 

We proposed that the INCB be given the power to impose a mandatory 
embargo upon legal drug trade to and from a country when it was shown 
that that country was not in compliance with the treaty. The Single Con- 
vention now provides that the Board may recommend an embargo in such 
a serious case. An earlier treaty, the 1953 Opium Protocol, contained a 
provision for a mandatory embargo but it was not accepted in 1961 when 
the Single Convention was adopted. We thought it was an idea worth 
trying again in the amendment process. There was great resistance all 
around the world, especially in Latin America and Eastern Europe. Even 
in Western European countries there was not much interest in that kind of 
approach. I see no immediate future for such a proposal for strong inter- 
national sanctions through an international body against countries that are 
not complying with their international obligations in narcotics control. 

We made an even more modest proposal to give the INCB the authority 
to propose to a country that the Board send a representative to inquire into 
the situation in a particular country and what remedial measures might be 
possible. There was no intent to give the Board the power to make such 
an inquiry without the consent of the country concerned. Even this pro- 
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posal was unacceptable in its original form. It appeared to some countries 
to give the Board a power of inquisition inconsistent with the dignity of the 
state. We were however able to negotiate a provision under which the 
Board may suggest that a state itself conduct a study. The terminology is 
different; it is clear in the text that the government decides whether to con- 
duct the study. The Board merely has the power to participate, if re- 
quested by the country. These are just two examples of how sensitive 
countries still are on the issue of state sovereignty. 

On the other hand, there is a great deal to be said for the approach of 
including in multilateral conventions on matters such as narcotics, hijacking, 
and the protection of diplomats, provisions for universal jurisdiction so that 
an offender, when accused, may be tried by any state in which he is found, 
if extradition is not acceptable to the state of which he is a national, or to 
the state in which the offense occurred. This is known not only as “uni- 
versal jurisdiction” which gives any country in which the offender is found 
the right to try him, but also as the “No Safe Haven” approach which 
requires countries to either prosecute or extradite. This is an area where 
developments in recent years hold promise for the future as a realistic effort 
in the transnational control of criminal conduct. 


Remarks BY RicHarp HOLLANDER ° 


Firstly, I would like to propose a framework for considering what types of 
criminal activity should be internationally controlled. This requires: (1) 
identification of the type of activity which, by its transnational character 
and impact, necessitates transnational control; (2) appraisal of the signifi- 
cance of the activity—its effect and impact on the world social process; 
(3) determination of the type of structures needed to control the undesired 
activity—that is, either a single structure to handle all forms of activity, a 
multi-structural system dependent on the activity and its effect and impact, 
or a combination of these alternatives; and (4) development of enforcement 
mechanisms for attaining the goals shaped by the values of the world social 
process, i.e., the preservation of minimum world public order. 

The following categories can be used to define activities deemed criminal 
and in need of transnational control: (1) activities that transgress the com- 
mon morality of mankind, such as genocide, aggression, slavery, war crimes, 
and piracy on the high seas or in the air; (2) activities that overflow national 
boundaries, such as international pollution or grave violations of human 
rights; (3) activities which states have a particular interest in curtailing in 
furtherance of their domestic policies and on which they are willing to enter 
into treaties with other states, such as extradition and other types of co- 
operation in penal matters. The question now arises whether the ac- 
tivities discussed by Prof. Bassiouni and Mr. Clifford are suitable subjects 
for transnational control. 

Illicit narcotics traffic falls within all the categories enumerated above: 
it offends the common morality of mankind, it crosses over state boundaries, 
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and states have a particular interest in curtailling the abuse of narcotics 
within their jurisdiction. Therefore, it is and should be transnationally 
controlled. 

The Standard Minimum Rules for the Treatment of Prisoners poses a 
more difficult problem. These rules embrace two major themes:(1) pro- 
tection against cruel and inhuman punishment and (2) the enlightened 
views of the drafters on matters of penal reform, as enunciated in certain 
minimum standards for treatment of offenders. This combination of themes 
raises a question as to the efforts of the United Nations to institute in the 
human rights field international standards on a subject deemed to be exclu- 
sively within the domestic jurisdiction of a state. A distinction must be 
made between crimes committed under municipal law and those committed 
under international law. The standard of treatment for municipal crimes 
is a matter of domestic jurisdiction while the standard of treatment for 
international crimes can be said to lie within the jurisdiction of the United 
Nations and, therefore, subject to regulation in accordance with standard 
rules. 

For the United Nations to promulgate such a standard as a norm of 
international law to be applied within each state there must be a pre- 
requisite; namely that the object of the declaration must be part of the 
customary international Jaw or recognized as a general principle of inter- 
national law. There is, of course, an international standard concerning cruel 
and inhuman punishment which is stated in the Covenant on Civil and 
Political Rights, and reiterated in the Standard Minimum Rules. But such 
is not the case as regards those aspects of the Standards that relate to theories 
of penology. Each state has a right to enforce its criminal law by the 
theoretical means and practical considerations that it considers most effec- 
tive according to its culture and economics, provided these means do not 
infringe on basic, minimum human rights. 

While there may be common factors among countries as to the types of 
sanctions they used, such as incarceration, detention, or economic reparation 
as penalties, the similarity seems to end there. Different countries imple- 
ment these different sanctions in different ways; they use different alterna- 
tive means to imprisonment, such as wage garnishment, public apology, or 
reparation, which according to their culture and economic means achieve 
the enforcement of their policies of social order. 

Since the diversity within the world community has not supplied an inter- 
national standard (excepting cruel and inhuman treatment), a variance from 
the Standard Minimum Rules in other respects is not a violation of basic 
human rights. Incarceration and the theory under which it is imposed 
varies from state to state but does not offend any common standard of 
morality within the world community, even though it is difficult to draw 
the line as to where prison conditions are deemed solely administrative 
matters and where their effect is likely to violate basic human rights. For 
example, does the absence of proper clothing, focd, or comfortable shelter 
constitute only an administrative question within the institution or can it 
reach a level that is deemed a violation of basic human rights? 
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There is no easy way to draw the line because there is no common 
minimum standard, Furthermore, this type of activity is neither one which 
overflows national boundaries nor one in which states have an inherent in- 
terest in regulating internationally. It is not thus an activity that should be 
controlled on a transnational basis, even though the dilemma it raises as 
to human rights is quite significant. 


REMARKS BY JoHN H. E. Fræ * 


In these dark days, we must even less lose sight of promising develop- 
ments. After the world moved from status to contract, experience showed 
that complete reliance on contract (treaty law) was insufficient, too; and 
the trend is toward international community responsibility. It saddens me 
a bit that our younger speakers today seem not entirely convinced of that. 

International responsibility can be asserted in many forms. Prof. Bas- 
siouni has stressed one form—direct international control—which, we must 
agree, has potential merits. It proved feasible, for example, in an extremely 
delicate field, contro] of nuclear energy for peaceful purposes, The ma- 
chinery and experiences of the U.N. International Atomic Energy Agency 
may eventually facilitate a breakthrough toward denuclearization of 
armaments, 

The trend toward international community responsibility is reflected in 
this very panel: narcotics and prison standards are two quite different 
topics, but both have come to be recognized as international problems—the 
first prerequisite for international efforts. 

The growing internationalization of problems, and of problem-solving is 
an historic trend. Difficulties abound, progress is slow, but the trend is 
irreversible. There is growing impatience with the privilege of sovereign 
states not to ratify treaties prepared with great care and patience and, 
indeed, with their own participation. There is an unmistakable unwilling- 
ness to wait in frustration for years or decades until states find it appropriate 
to behave in the manner demanded by international standards of legitimacy 
and morality. This trend shows very clearly in General Assembly resolu- 
tions and, interestingly, Security Council resolutions, which approve and 
support opposition and “struggle” against governments that themselves 
violate fundamental human rights. 

A subject matter is being internationalized once there exists general 
(though not necessarily formal) consensus on the basic policy or aims to 
be pursued. There need not, of course, be consensus on all aspects: e.g., 
some countries might give a low, and some a high priority to criminal action 
against illegal drug traffic. But with some legislative imaginativeness, 
treaties as well as programs can be so formulated as to give leeway to 
preferences, 

Greater difficulties are posed by the fact that international standards 
can be violated, not only by misbehaving individuals but by misbehaving 
governmental authorities themselves. That situation was, as we know, 


© City University of New York, Lehman College. 


242 


resolved at Nuremberg by the denial of the “acts of state” defense, and is the 
main problem in U.S. conduct in Indochina. When it comes to matters 
other than war, the problem still arises: What measures can be taken 
against governments that do not play the game? and, above all: how can 
they be induced to play the game? In that respect, I support Mr. Clifford’s 
de-emphasis of what can be celled, without any pejorative meaning, the 
legalistic approach. U.N. strategy on narcotics and human rights questions 
shows no neglect of treaty-making, but a realistic appreciation that treaty- 
making must be accompanied or preceded by various other techniques which 
internationalization has developed (e.g., international workshops, confer- 
ences, technical assistance, and other “servicing” and “educative” methods 
summarized by Mr. Clifford). 

There is a tendency to attribute too much ill-will to governments. If 
tactfully advised of alternative ways they are often very happy to embrace 
those proposals. A single U.N. expert induced a major Asian country to 
adopt the system of suspended prison sentences in the 1950s. 

On the other hand, as pointed out, e.g., by Prof. Mueller, it is important 
and useful for the international community to shame governments that flout 
international standards of behavior. Similarly, Mr. Carey, in his book on 
The International Protection of Human Rights, supports certain proposals 
also adopted at the 1968 Teheran Conference, namely, to revert to some 
forms of universal condemnation akin to the old institutions of “ban.” To 
use a contemporary expression, such threat of “outlawry” could serve as a 
deterrent to would-be violators of fundamental international community 
standards. This would avoid the virtually unsurmountable obstacles to in- 
ternational trials of great wrong-doers: the absence of an international 
criminal court and the problerms of extradition. Solemn denunciation of 
specific governmental policies or even individual decision-makers could 
underpin and strengthen the various constructive “low-profile” actions and 
initiatives described by Mr. Clifford. 


REMARKS BY ALWYN V. FREEMAN * 


I suppose that no discussion of the creation of an international criminal 
court should be initiated without an acknowledgment of the efforts in this 
field of Vespasian Pella prior z:o World War II. During that League of 
Nations era of the 1930’s, one had the impression that Pella was almost a 
voice in the wilderness. The suggestion that nationals be surrendered to an 
international court for the trial of criminal offenses was new, it was dis- 
turbing, and to many it affronted the classical connotations of sovereignty. 
We had not yet seen the surging expansion of the concept of war crimes 
which culminated in Nuremburg or the precedent of a truly international 
jurisdiction over crime. Since then, world consciousness—or conscience— 
has come to recognize a broadening category of major offenses with which 
national criminal jurisdictions have proven woefully inadequate to cope. 

There is a group of crimes that transcend national frontiers, and in the 
suppression and punishment of ‘which all states members of the world society 
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have a comunality of interest. Yet in many instances national courts may 
be unable, or their governments may be unwilling for political reasons, to 
proceed with the prosecution of such offenses. In certain situations the 
accused would unquestionably benefit by a fairer trial from the international 
body than he could hope to obtain from the state whose interests were 
directly invaded by the criminal act. As an illustration, most observers have 
felt, without criticizing the law or the result of the case, that it would have 
been preferable if Eichmann had been tried by an international court 
instead of by the courts of Israel. 

When the scale of atrocities is as vast as those reportedly committed 
against the inhabitants of Bangladesh during the war with Pakistan it is 
almost frivolous to expect that true justice could ever be done by a national 
court. On the other hand, it may sometimes embarrass one government in 
its relations with friendly governments, if its courts were to exercise criminal 
jurisdiction over the latter’s nationals for international offenses whose ob- 
jective, no matter how irrational, might conform to certain common desires 
of both states. The aerial hijackings in the Middle East afford an obvious 
example. An international criminal procedure would unquestionably ensure 
a fairer administration of the Geneva Conventions of 1949 for members of 
armed forces accused of violating its provisions, when their own government 
may be reluctant or dilatory in prosecuting. 

So it is not just national mass murder, genocide, and crimes against peace 
for which an international approach is appropriate, but the frequency of 
almost uncontrollable episodes of kidnapping public officials, international 
offenses in hard narcotics, traffic in women, airplane hijacking in general, 
and the like, that are now demanding, more insistently than before, that new 
procedures be instituted to suppress these destructive forces. The estab- 
lishment of such an international jurisdiction would not, of course, exclude 
the paramount authority of a nation’s own tribunals from exercising jurisdic- 
tion; it would provide an additional, alternative forum which would ensure 
a fair administration of international rules. 

While the national jurisdiction would be retained, it is clear that with 
such crimes as hijacking, kidnapping, and drug traffic, the international com- 
munity presently finds itself handicapped without an international jurisdic- 
tion to deal with these offenses. Within recent years, also, we have come 
to recognize the international consequences of pollution as vital to the health 
and future of humanity. It may well be that an international jurisdiction 
would be an appropriate method of dealing with this frightening develop- 
ment. Moreover, despite some progress, the proliferating of protocols and 
agreements towards the suppression of drug traffic reminds us of the homely 
aphorism of Salvador de Madariaga that “the road to international hell is 
paved with good conventions.” 

While all nations might reject an international forum for all of the 
offenses I have referred to, few nations would reject all of them. And the 
statute of such a tribunal could be sufficiently flexible to provide a whole 
tapestry of options suitable to a nation’s interests, its capabilities, and the 
jealousy with which it views its own sovereign virginity. 

The Court which we of the Foundation contemplate would not, in con- 
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trast to the International Court of Justice, have jurisdiction over states. Its 
writ would run to individuals. National prestige would not be in ques- 
tion. The experience of the European Commission on Human Rights and 
the Court in Strassbourg shows how workable this can be, even in the 
area where Commission action is ultimately directed against some act or 
omission of a member government. 

Well, where are we today? At the Wingspread Conference in Racine, 
Wisconsin last year, we prepared some initial drafts of a convention on 
international crimes, and a statute for the establishment of an International 
Criminal Court. These will be revised in the form of final drafts at an 
international conference of both governmental and nongovernmental experts 
which is planned a few months from now at Lake Como. 

Assuming these drafts ultimately prove acceptable to governments, how 
would they be implemented in practice? First of all, you have to apprehend 
the alleged criminals. Records of complaints could be compiled, and that 
highly effective international arm of national justice known as INTERPOL 
could be brought into the act. The prosecuting arm might be modeled 
after something analogous to the European Human Rights Commission, 
mutatis mutandis, as a kind of collective juge dinstruction. Incarceration 
is the easiest of all. There is already in existence an international jail at 
Spandau. 

So much for the rough framework. Are we whistling in the dark? I 
don’t think so. We all recognize that something must be done to suppress 
the most heinous international offenses. They simply cannot, or will not, 
be dealt with effectively on the national level. A solid groundwork is 
being laid for this new jurisdiction. It may take years to overcome the 
reluctance and the inhibitions of governments. But it can hardly be denied 
that this new course is in the highest interest of all states and the well-being 
of their citizens. 

Now, lest anyone here would like to jump all over us as wild-eyed 
visionaries, let me disillusion you. We are quite aware of the problem, 
the obstacles, the sentiments which stand as a high dam in our path. We 
are also aware that Senator Fulbright, until now, has felt unable to get the 
Genocide Convention through the Senate. But, doubtless the late Rafael 
Lemkin felt the same way when he started his crusade against genocide. 


Bruce PALMER 
Reporter 


THe Worip Orpver Movers Project: PROJECTIONS 
FOR THE FUTURE 


The session was convened at 2:30 p.m., April 29, 1972, Professor Harold 
D. Lasswell of The John Jay College of Criminal Justice presiding. 

The CaamMan explained that the World Order Models Project was be- 
gun some years ago, building on work initiated by Grenville Clark and 


245 


Harry Hollins as a world educational project. The original was not en- 
visaged on the scale that the project has assumed. It has become a series 
of territorial groups, co-operating in the development of projections and 
reports. The scope and rationale will be described by Professor Sakamoto. 


THE RATIONALE OF THE WORLD ORDER 
MODELS PROJECT 


by 
YosHIKAZU SAKAMOTO * 


In the words of James Reston, “The clearest tread among the nations to- 
day is toward some kind of new world order none of them can define. In 
the words of the old song, ‘they don’t know where they're going, but they're 
on the way’.” (New York Times, Sept. 8, 1971) Further, it is not only 
that the world is changing rapidly, but that the rate of change itself is 
changing almost exponentially. It is against this background that the 
World Order Models Project began to take shape toward the middle of the 
1960s with a strong sense of urgency. 

The World Order Models Project (WOMP) is a transnational research 
project that has been sponsored primarily by the World Law Fund in New 
York under the general directorship of Professor Saul Mendlovitz of Rutgers 
University. The Project is comprised of eight research teams spread all 
over the world—North America, Latin America, West Germany, the Soviet 
Union, Japan, India, Africa, and Transnational. Research directors of these 
teams have come together every six months and exchanged views and 
critiques on their respective documents, of which the final version will be 
completed by the end of this vear. This project is by no means an or- 
chestra conducted by the North American director but a collegial enter- 
prise of transnational participants. And since every participant has his 
own view of the WOMP, all that I will talk about this afternoon is the 
WOMP as I see it. 


Major Characteristics 


The WOMP, that falls under the category of prescriptive future research, 
has three major characteristics. First, in addition to taking up world prob- 
lems in world perspective, it is aimed at dealing with world problems in 
regional perspective, on the one hand, and regional problems in world per- 
spective, on the other. That is to say, since the Project is comprised of re- 
searchers from many parts of the world, who naturally know more about 
their respective regional conditions than about other parts of the world, 
they are urged to articulate the diversity of their images of the world of 
the present and the future that stem from their regional perspective, while 

è University of Tokyo. This is a revised version of a paper originally prepared for a 


UNITAR Conference on “New Perspective in International Cooperation,” held in Rens- 
selaerville, New York, Sept. 9-12, 1971. 
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they are equally urged to shed light on the problems of their own region 
within the context of world perspective. 

Secondly, while diversity in perspective is permitted in the WOMP, every 
team is asked to take up the following five questions: (a) What are the 
values we assume in formulating the World Order Models? (Values) (b) 
What are the relevant utopias and target models that we build in light of 
these values? (Models) (c) What are the crucial issues of the world at 
present? (Diagnosis) (d) What will be the crucial issues in the world of 
the future, say in the decade 1990’sP (Prognosis) (e) What would be the 
transition process and strategy we should take in moving from where we 
are and where we will be to where we should and can be, that is, the target 
models? (Transition Process) 

Since the substantive aspects of the models, whether in global perspec- 
tive or regional, will be discussed by other speakers, I will confine my 
presentation mainly to spelling out in more detail the rationale of posing 
the question in the terms stated above. 


The Problem of Values 


Let me begin with the problem of values. In my view the WOMP 
seeks to face squarely the problem of values for the following four reasons: 

(1). In dealing with the fundamental issues in the world of the present 
and the future, it is essential that we make explicit what the values we 
assume are. For instance, the problems of pollution, resource depletion, 
and the “steady state” or “non-growth society” can be dealt with in terms 
of the profits of individual business enterprises, the power and prestige of 
individual nation-states, or the welfare and social justice of mankind. 
There are many other frameworks within which we can take up these 
problems. What is imperative is obviously not to try to eliminate our 
value orientation, but to make the distinction of the value orientations as 
explicit as possible, in order at least to avoid the confusion of the level of 
analysis and evaluation and to facilitate accurate communication. 

(2). The world we live in today has a rather low degree of consensus on 
the value system, and hence the confusion in the image of utopia, and also 
the obsession of the nightmare of dystopia. The confusion in the image of 
utopia is in part due to the conflict of ideologies on a global scale. But, 
while the conflict of ideologies is a system of negative interactions from 
the viewpoint of particular ideologies, it will appear as a set of subsystems 
consisting of diverse positive values if it is seen from the viewpoint of man’s 
value system as a whole. A far more serious difficulty arises when each 
ideology is exposed, not to challenge from outside, but to erosion from in- 
side. The widespread use of harmful drugs is obviously one of the indica- 
tions of the erosion of value system from within. In order to safeguard the 
world from suicidal self-destruction, it is essential for us to make our sys- 
tem of values explicit and evoke serious discussion on the problem of values 
in the present and future world. 

(3). From what I have said thus far, it may be clear that the WOMP 
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approach is aimed not only at diagnosis and prognosis, or analysis and 
forecasting, but above all at an action-oriented, problem-solving program. 
The term “World Order Models” essentially refers to an action-program, 
which naturally assumes values. 

(4). That by no means implies that the WOMP intends to present the 
model of the world. We use the term in the plural, World Order Models, 
a fact which reflects our conviction that the future is an open system, and 
that diversity in value orientation should be actively encouraged. In other 
words, we do not take the position that our models are final. On the con- 
trary, we make every effort not to repeat the mistakes committed by most 
of the designers of utopia who tended to present their images of utopia as 
the final terminal point in history. Our models will contain a built-in 
mechanism which enables reconciliation of different models and self-modi- 
fication of any agreed-upon model in the course of historical development. 

In this connection it is important for the WOMP to meet the following 
two conditions: First, every Model should be compatible with other sys- 
tems of positive values. In fact, among the participants of the WOMP, 
there is a notable divergence in the set of values they assume. In addition 
to the minimization of violence and the maximization of welfare and social 
justice, which are the generally agreed upon criteria, the African team puts 
forward “mobility” as the fourth value; the Indian and Latin American 
teams stress “participation;” the North American “ecological balance;” the 
Japanese “identity;” and so on. As long as these sets of values are not 
mutually exclusive, there can be great room for allowance. The second 
condition to be met is that every Model should be based on a set of values 
that are not incompatible with each other. The three goal values that the 
Japanese team assumes—i.e. peace, welfare, and identity—can become mu- 
tually exclusive if one of the values is maximized at the cost of the other 
two. Therefore, what we should keep in mind is to maximize each value 
in such a way that the total set of three values will attain optimal fulfill- 
ment. What is essential is the optimization of a set of values, which is 
quite different from maximization of individual values. This by no means 
is an easy intellectual task. 


Diagnosis and Prognosis of the World 


The fundamental reason why we pay serious attention to values is the 
fact that they are values precisely because they are not completely realized 
in the actual world, and because they will not be realized in the future 
unless we make efforts in that direction. As a consequence, our next task 
must be a theoretical and empirical examination of the fundamental issues 
of the world of the present and the future. So let me explain further the 
characteristics of the WOMP in relation to the diagnosis and prognosis of 
the world situation. 

Needless to say, diagnosis and prognosis should be based on empirical 
theories and data. However, empirical theories and data have serious limi- 
tations when they are applied to prognosis. So, in making a prognosis of 
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the future world, we must utilize any research technique that will serve the 
purpose of narrowing this gap—extrapolation of the trends, systems analy- 
sis, simulation of future development, etc. As a matter of fact, the Japa- 
nese team of the WOMP conducted, as a heuristic device, a rather large- 
scale man-computer simulation on the international system in Asia in the 
decade of the 1980’s. But, none of these techniques is capable of advanc- 
ing a compelling predictive proposition. For that reason we take the po- 
sition that, in the final analysis, we must depend on our own powers of 
imagination and reasoning. 

Of necessity, our thinking on the present and the future of the world 
involves the old problems as well as the new. In a sense, it is one of the 
salient features of the contemporary world that new problems are emerging 
while major old problems still remain unsolved or precisely because old 
problems have been solved. And the emergence of new problems in itself 
modifies the nature and implications of the old problems. Let me illustrate 
this point with reference to the three values that I assume as the founda- 
tion of World Order Models—namely, Peace, Welfare, and Identity. 

(a) Let me begin with “Peace.” Today, while major old problems such 
as arms control and disarmament (ACD) and the peacekeeping operations 
(PKO) still remain in need of inter-nation agreement and implementation, 
an increasing incidence of new problems such as subnational violence and 
transnational violence has emerged. The former refers particularly to the 
large-scale violent conflict involved in secessionist movements, and the latter 
to acts like hijacking. It seems to me that the former is of greater signifi- 
cance than the latter because, whereas the latter can be controlled by tech- 
nical improvement of the means of detection of arms, the former requires 
the overall reconsideration of the validity of the principle of national sover- 
eignty. It has been widely questioned whether it is really justifiable for 
such international organizations as the United Nations to close their eyes 
to the enormous human suffering ir Biafra and Bangladesh, simply because 
the question may fall under the classic category of “domestic affairs.” In- 
action of the U.N. system is indeed quite questionable because it may con- 
stitute a gross contradiction to evoke the principle of national sovereignty 
precisely at the moment the very legitimacy of that national sovereignty is 
challenged by the supporters of the secessionist movement. 

It may be said, in general, that in the contemporary world there is a 
tendency for the diffusion of violence, which in time will become due more ' 
to identity crisis than to developmental gap. In other words, the incidence 
of subnational violence will not be peculiar to developing societies but to 
developed societies as well. Now that the ACD-PKO arrangements are 
essentially status-quo oriented devices at the level of inter-nation relations, 
they will not suffice when confronted with these new problems at the sub- 
national or transnational levels. However, the ACD-PKO arrangements, if 
they are to be fully implemented, are bound to modify the classic principle 
of national sovereignty. The “indivisibility of peace” which is the cardinal 
concept underlying the ACD-PKO arrangements, can or should be expanded 
in such a way as to comprise not only the inter-nation geographical in- 
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divisibility of peace but also the structural indivisibility of peace between 
the international and subnational levels. 

This idea of structural indivisibility is reflected in our basic viewpoint 
that, unlike the traditional international relations approach which tends to 
take the nation-state as primary actor, World Order Models comprise a 
variety of actors ranging from individuals through various levels of subna- 
tional and transnational actors to organizations of world authority structure. 

(b) Let me proceed to the value, “Welfare.” As is widely accepted the 
old major problem in terms of welfare is how to promote development, and 
how to fill the developmental gap between North and South at the global 
level, and between the rich and poor at the domestic level. No doubt, this 
will continue to be the dominant theme of developmental issues in the 
coming two decades. At the same time, new problems of environmental 
pollution and resource depletion are arising, as The Limits of Growth of 
the Club of Rome and other recent reports have pointed out. If the pres- 
ent rate of growth continues, there is a danger that mankind will face a 
catastrophe even if reasonable measures are taken for population control. 
This possible danger to mankind is bound to modify the nature and impli- 
cations of the development of the less developed nations. That is to say, 
our main concern until today has been the danger that the North-South 
gap (even with the supply of aid from the North in the amount of 1% of 
GNP) will not cease to widen. But now we have come to the realization 
that the crucial problem we will have to face may be just the reverse: ie., 
with the Northern societies taking the policy of non-growth or very low 
rate of growth for ecological considerations, and the Southern societies 
endeavoring to catch up with the North, the North-South gap is bound to 
narrow. And we must consider seriously the problems that will arise in this 
process of narrowing the gap. The anxieties and fears of those societies 
which are being caught up with are already reflected in the reactions of 
Americans to the economic growth and expansion of Western Europe and 
Japan. 

(c) Now we turn to our third value, “Identity.” The old problems in 
terms of “identity” frequently took the form of what I call “negative iden- 
tity,” that is, discrimination against the outgroups, racial, religious, ideo- 
logical, social, or political. 

It also took the form of so-called “alienation,” which generally refers to 
the erosion of identification with and loyalty to many of the subnational 
groups—class, family, voluntary associations of liberal type, and, in the 
final analysis, oneself. But the general tendency up to the World War II 
was that, precisely because of this erosion of subnational identification, par- 
ticular stress was put on identification with the nation-state, as was illus- 
trated by the ideologies of Nazism, Fascism and Japanese ultranationalism. 

However, it seems to me that since the end of World War II, and espe- 
cially in the last several years, a process of erosion of identification with the 
nation-state has been emerging, particularly in the “developed”. societies. 
I am not saying the nation-state is withering away. What I am saying is 
that, while nation-states do not cease to exist, the social and psychological 
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function that the nation-states discharge has changed in very important re- 
spects. The nation-state is, to a considerable extent, losing its power to 
provide the people with a symbol of utmost identification, whereas the 
nation-state itself is increasing in importance as a means to provide people 
with the assurance of the welfare of the individual (ie. the “welfare 
state’). And it seems to me that this erosion of the moral authority of and 
psychological identification with the nation-state is merely one of the mani- 
festations of the underlying process of profound cultural change. 

Today, most of the time-honored systems of cultural identity are under- 
going an unmistakable transformation. This change is observable mainly 
at the following four levels: 

In practically all societies since the primitive stage, people have persist- 
ently been convinced that there is a clear distinction between the male and 
female cultures. But, today, the line of distinction between them is being 
blurred, as illustrated by some types of the Women’s Liberation Movement. 
Secondly, the time-honored distinction between the adult culture and non- 
adult, youth culture is being blurred, because of the accelerated rate of 
personal growth, prolonged adolescence, and perhaps the general emo- 
tionalization of adult life. Further, the line of distinction between the 
elite and mass culture is also becoming less and less clear, although the 
political distinction between them does not cease to exist. Finally, the 
distinction between national cultures is becoming less clear as cultural in- 
terpenetration between nations is being intensified. Put these four levels 
of culture change together, and it would appear that the change we are 
undergoing today is comparable to the system transformation Western so- 
ciety underwent during the period of Renaissance and Reformation. 

It is only natural that these cultural transformations should lead to the 
intensification of “identity crisis” at all levels of society. Thus, the emer- 
gence of a “world culture,” on the one hand, and the renewal or revitaliza- 
tion of subnational cultural identity, on the other, tends to promote cul- 
tural as well as (or if not) political secessionist movements. Furthermore, 
the process of rapid cultural change and subsequent identity crisis is likely 
to give rise to deep-seated inner anxiety and increasing incidence of ageres- 
sive’ behavior. Aggressive behavior, when it is directed against others, 
takes the form of violent action, and, when directed against oneself, takes 
the form of drug addiction, suicide, psychological disorder, etc. Under 
these conditions, there is an urgent need to restructure the decision-making 
process of the world society at its various levels so that man will be capable 
of attaining a high degree of “positive identity;” i.e. a high degree of au- 
tonomy, self-determination, and participation of the individual in the proc- 
ess of decision-making for public goals at various Jevels of human society. 


Transition Process 


A further important characteristic of the WOMP is that it is intended to 
spell out, on the basis of diagnosis and prognosis of fundamental! issues as 
illustrated above, what the transition process and strategy should be through 
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which we move from where we are and where we are likely to be to where 
we should be. Furthermore, in spelling out these transition steps, special 
attention must be paid to the following three points—how to reform old 
and create new authority structures for the world, the pattern of behavior, 
and, finally, the concept of values. 

All the issues involved in the problem of peace, welfare, social justice, 
ecological balance, and identity lead, in the final analysis, to the question 
of the structure of authoritative decision-making—“Who has the power to 
decide what is to be done for whom?” In this connection, I have re- 
ferred in the forthcoming Japanese WOMP document to what I think are 
the three types of utopian image that have emerged in the history of ideas— 
city, community, commune—and have suggested that each one of them has 
a relevance to the formulation of World Order Models. My suggestion is 
that the city model may be applied to the global level to guarantee the 
rising minimum uniform standard of peace, welfare, and identity all over 
the world. The commune image may have relevance to insuring at the 
subnation level the maximum diversity of freedom and life-style. The 
community model may be most suitably applied to the national level, 
which stands in between the world and subnational groups. 

It is evident that, along with the reform of authoritative structures, al- 
teration of human behavior patterns is also indispensable. As has been 
often pointed out with regard to the problem of drugs, which is a symptom 
of identity crisis, the authoritative prohibition alone is not enough, nor is it 
workable. In the final analysis, this is the problem of education—namely, 
the shaping of behavior patterns. As a matter of fact, the World Order 
Models documents we are now writing are a part of an educational pro- 
gram. The documents will be fed into the college and high school cur- 
ricula in the hope that feedback loops will work between researchers, edu- 
cators, and students. 

Finally, one of the ultimate objectives of the reform of curricula to re- 
form the pattern of behavior will be the transformation of the concept of 
value. Generally speaking, the concept of social values that underlies “so- 
cial sciences” refers to the notion that worth is a function of scarcity; i.e. 
things have social values when they are desired by a large majority of a 
society but are accessible to only a portion of the members of society at the 
expense of others. In contrast to this conflictual or competitive image of 
values, the concept of World Order Models values presupposes the feasi- 
bility of conditions under which man will adopt as much co-operative be- 
havior as possible. In other words, the World Order Models value concept 
refers to the notion that worth is a function of equal or equitable distribu- 
tion of social values and things become valuable when they are shared as 
equally or equitably as possible by all the members of society. World 
Order Models are based not only on this type of value concept but also on 
the empirically valid conviction that man’s value concept is sufficiently 
plastic to be reformed by education from the former category to the latter. 
Such modification of value concept will be indispensable when we come to 
the question, for instance, of how to achieve and maintain World Order 
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under the condition of “steady state or non-growth.” If the sum total of 
available resources remains practically constant, and if man sticks to the 
conflictual or competitive image of values and defines the situation accord- 
ing to that image, a dystopia of perceptual conflict of “zero-sum” type will 
be bound to emerge. 
World Order Actors 

As I have mentioned before, the World Order Models are essentially 
action-oriented programs. Then, whom do we expect to be the actors, 
“prospective actors” as we call them, who will turn the World Order Models 
into political impact to promote conversion of the present world into the 
image of the World Order Models? 

The WOMP does not take the position that any single class or social group 
will be the exclusive prospective actor, although those who feel themselves 
underprivileged or alienated are likely to become agents of social change. 
The elite groups, the counter-elite groups, or the non-elite masses, can be 
the prospective actors in their respective roles, as long as they accept the 
view that their own long-range interest requires the system change of the 
present world. In other words, we do not rule out the possibility that the 
elite groups of the present world will take an active part in the process of 
system change, because there are many instances in history, analogous to the 
ecological catastrophe that will inevitably accompany the continuation of 
present rate of growth, where the very act of maintaining the then present 
conditions made it impossible to maintain those present conditions. For 
that reason the WOMP employs a dialectical approach that intends to ac- 
tivate man to social change by pointing out those dangers that are inherent 
in the actuality of the present world and are bound to bring about change 
in the present system of the world if man remains committed to the main- 
tenance of the present system. Here the use of the image of dystopia comes 
in. By anticipating the danger described in the picture of dystopia we 
draw in our documents, decision-makers hopefully will be driven to take 
actions and measures to prevent or minimize the incidence of those dangers. 
The image of dystopia can serve the purpose of performing the function of 
a “self-defeating prophecy.” 

In the same vein, it is hoped that the WOMP will be able to help the 
decision-makers envision a relevant utopia and take appropriate measures 
for the building and implementation of the World Order Models. In that 
sense, the image of relevant utopia that the WOMP intends to present will 
have the possibility of performing the function of a “self-fulfilling prophecy.” 
And this is the hope of the WOMP. 


WORLD ORDER THROUGH WORLD CULTURE 
by 
Aur A. Mazrur*® 


Which of the three imperatives of the World Order Models Project is 
weightier than which? In a sense, social justice is prior to economic welfare 
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and minimization of violence. Welfare will not be equitably distributed 
nor violence be averted unless justice is done or is in prospect. 

And yet (as the African team of WOMP began to sense quite early) social 
justice is more relativistic, more culture-bound, than either ecomonic wel- 
fare or the question of what constitutes a reduction of violence. It is rela- 
tively easy to get people from different cultures to agree on what sorts of 
services or facilities would constitute improved economic welfare. Incomes 
can be assessed, proteins can be measured, housing can be evaluated, med- 
ical facilities can be computed. Economic welfare in this sense is quantifi- 
able. So is violence to a considerable extent. Casualties can be counted, 
riots tabulated, the destructive pcewer of weapons can be measured. 

But how do we measure social justice? And how do we get agreement 
on such issues as women’s rights, polygamy, attitudes to foreigners, attitudes 
to other races? All such rights and attitudes are circumscribed by different 
traditions and cultures. In short, the African team needed to resolve a basic 
clash between the primacy of social justice as a value and the extent to 
which it is culturally relative. 

Since it was not possible to divorce social justice from culture, the African 
team came to realize that the only solution lay in making culture itself less 
“relative.” From this solution stems one of the basic programs of our Model, 
namely promoting a critical degree of cultural homogenization on a world 
scale, 

The African team began to sense that world order needed a world culture 
as its foundation. After all, world order required a wide degree of con- 
sensus on a wide range of values. Consensus on such matters is obtained 
either through fear or through a shared culture. 

Basing a new world order merely on fear would not only make that order 
more fragile and possibly transient; it would also distort the quality of 
human life. Even the fear of world destruction as the sole basis of a new 
world order could not be sustained without psychological costs to man. 

Shared culture is the only effective alternative to shared fear. Culture 
thus becomes an infrastructure for consensus. After all, in order to get 
viable consensus on three fundamental issues, human beings often need to 
agree also on at least twenty-one other issues. Consensus on fundamentals 
requires the foundation of a shared outlook on a number of other issues 
as well. Consensus in a void is a contradiction in terms, unless it is exacted 
by brute force. 

But cultural homogenization on 2 world scale has its risks. An important 
safeguard is to devise a system of cultural federalism—combining measures 
for the promotion of a shared federal level of world culture, on the one 
hand, and regional autonomy on the other. There would thus be a world 
culture and a multiplicity of local or regional cultures—in short, a world 
federation of cultures. 

Fortunately, we are not starting from scratch. A world culture has 
already begun to emerge. International law itself is a piece of world cul- 
ture. Starting as a system of rules to govern relations among European 
states, international law has since been virtually globalized as a diplomatic 
code. We might therefore place international law, alongside such phe- 
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nomena as the Bible, computer technology, the plays of William Shake- 
speare, the symphonies of Ludwig von Beethoven, the modern school, and 
Scotch whiskey, as elements that have entered the main stream of world 
culture. 

But the trouble with world culture as it has so far evolved is that it is 
disproportionately Western-derived. International law itself heavily bears 
the marks of its ancestry. Its very name manifests the original European 
preoccupation with nation-states as the ultimate units of diplomatic restraint. 
“Aggression” under that law became virutally definable as the wanton viola- 
tion of the sovereignty of another state. The idea of committing aggression 
on another race or another tribe was somehow remote from the canons of 
international law. 

Even as late as the 1960s, India’s invasion of Goa was denounced as ag- 
gression against Portugal. A well-meaning and otherwise very broad-minded 
Adlai Stevenson denounced India’s invasion passionately in the United Na- 
tions as a violation of the principles of sovereignty and aggression against 
Portugal. The fact that the Portugese presence in Goa might itself have 
been a violation of the racial sovereignty of the Indian subcontinent seemed 
quite incomprehensible to Western critics. It was Krishna Menon who 
denounced colonialism itself as “permanent aggression.” New definitions 
of “aggression” were being sought in the 1960s, partly because the older 
international law was too protective of both colonialism and racism, and 
regarded both as fair game, provided that the sovereignty of no nation- 
state was violated. Clearly international law as a piece of world culture 
needed to be re-examined, so that the overwhelming preponderance of 
Western norms would be diluted through the introduction of a few of 
the more passionately held values of the Third World. 

In literature too, there is a disproportionate Western presence in the 
shared global pool. Western classics are read throughout the world—but 
Eastern and African classics tend to be limited to their own regions. No 
Eastern or African author can ever hope to be a world literary figure unless 
he makes a particularly strong impact on the West. But a Western writer 
can shoot into world fame before a single Indian, Chinese, or African reader 
has seen a single work of his. Even the world prizes for excellence are 
Western-based and Western-awarded. The Nobel Prize winner from the 
non-Western world is, by definition, someone who had first to convince a 
collection of Northern Europeans of his worth. 

In Africa a Head of State—Nyerere of Tazania—has translated two of 
Shakespeare’s plays into Swahili (Julius Caesar and The Merchant of Ven- 
ice). It would be staggering if a British Prime Minister were ever to be 
interested in translating into English the much shorter Swahili poetic work, 
Utenzi wa Mwana Kupona. Another African Head of State—Obote when 
he was President of Uganda—had given himself the first name “Milton” 
out of admiration for the author of Paradise Lost. No British politician in 
the forseeable future is likely to adopt a name from Uganda in admiration 
of a local African poet. Certainly no British Monarch or Prime Minister 
would so enthuse, These examples—in their very hyperbolic dimensions— 
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bring out the sharp contrast between Britain alone on one side and the 
whole of Africa on the other, as contributors to world culture as so far 
evolved. When the even more startling Western leadership in technology 
is added to this, the case for better balance and better symmetry in human 
arrangements for the 1990’s becomes inescapable. 

Two problems are at the heart of it all—first, uneven creativity between 
` races and nations; and secondly, uneven dissemination of what has been 
created. In some fields, especially in technology, the West in recent times 
has been disproportionately creative. Even particular groups in the West- 
ern world—like the Jewish people—have been staggeringly innovative in 
relation to their numbers. But while the West has definitely been in the 
lead in technology, we cannot be quite so certain that it has also been in 
the lead in the arts and philosophy. All we know is that Western art and 
Western philosophy have been disseminated more efficiently and more 
widely than any other intellectual heritage in the modern world. 

It may well be that the imbalance in both creativity and dissemination is 
in turn connected with an imbalance in mobility. The physical mobility of 
people and the intellectual mobility of ideas are not only agents of dis- 
semination but may also be sources of creative stimulus. At the moment 
the most mobile people in the world intra-nationally are Americans, but 
the most mobile people inter-nationally are Europeans. In other words, 
Europeans cross each others borders more often than Americans cross the 
borders of their immediate neighbors. On the other hand, the most mobile 
people inter-continentally are again Americans. 

By contrast, the great majority of people in Africa and Asia have not been 
fifty miles from the village in which they were born. A world of more 
balanced mobility is clearly called for. 

As for intellectual mobility, this is greatly facilitated by language. If we 
defined a world language as first, one which has, at least 100,000,000 speakers, 
and secondly, one which has spread beyond its own continent in a major way, 
we will find that the only world langauges are English, French and Spanish— 
all Western European languages. It may be too late to reverse the linguistic 
process. If it is, let us by all means use those same languages for new purposes 
—including the purpose of stimulating new creativity in the Third World and 
disseminating the ideas of the Third World into the very citadels of Western 
cultural power. But in addition we may need to encourage the West to 
learn other landscapes, There may even be a case for requiring every 
schoolchild, everywhere in the world, to learn three languages—a world 
language (e.g. English or French); a regional language (e.g. Russian, 
Chinese or Swahili); and either a national language (e.g. Swedish, Persian) 
or a sub-national language (e.g. Gujerati or Lugande). 

So here I am, speaking to you in English, coming from Africa; English, 
as a piece of the world culture, is itself a subject that needs to be purged 
of its ancestral origins. There are three schools of thought about this in my 
part of the world: the most ambitious would aim at the de-Anglicization 
of English, the second would insist on its de-racialization, and the third 
would attempt its Africanization. 
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The de-Anglicization idea partly stems from the fact that by the end 
of this century there will be more black people who speak English as their 
native language than there are British inhabitants of the United Kingdom. 
What implications does this kind of situation have? I have a quotation 
here that may amuse you from a debate in East Africa, where one English- 
man living in Kenya complained about the standard of English on the 
Voice of Kenya, and another white Kenyan, regarded this interference by 
an English speaker of English as somewhat presumptuous. To quote the 
latter English Kenyan, “It’s not at all wisdom on the part of a tiny English 
population in this wide world to claim that English as represented and 
pronounced by Americans, Canadians, Africans, Indians, and the people of 
Madras state is not English. It mav not be the Queen’s English, but then, 
so what?” And then he said, “English as spoken by an Englishman is most 
unpleasant to listen to—let alone to follow. Strictly speaking, it cannot be 
called English at all, since it is a universal language belonging to all. It 
is difficult to understand why it is still known under that horrible name.” 

Implicit in this kind of argument is the logic of universalization of the 
English language through a kind of de-Anglicization with reduction of 
reliance on the Queen’s English as the standard of right and wrong for 
global application. I remember reading an article by James Baldwin, the 
black American writer, entitled, “How I Stopped Hating Shakespeare.” He 
had started off with a sense of tremendous cultural agony in that he felt 
he belonged to a culture lacking a language of its own. He had to admit 
the importance of English when he was trying to cope with using French 
in Paris. He had been working in Paris for a while, and then he began to 
wonder if the English that black Americans were speaking in the ghettos 
and out of the slave experience had not itself sustained the kind of change 
necessary to make it his, and whether black Americans might not be taming 
the English language to their own experience. 

In Africa, large numbers are beginning to grow up who speak English 
at least as a first language functionally, and sometimes as a first language 
chronologically. Thus, issues arise as to whether or not the language should 
be tamed to serve the purposes of the black man. The metaphorical in- 
heritance of English includes terms like black market, blackmail, the Black 
Hole of Calcutta, and ideas like those bequeathed by poets: “I am black, 
but O my soul is white,” from Blake's poem, “The LittleBlack Boy.” White- 
ness implies a moral gradation higher than blackness; the Devil is black. 
Milton Obote, reading Paradise Lost, had to think of Satan as the first black 
man in history, because once he had descended into Hell he became black. 
John Bunyan also has a lot of notions about the whiteness of soul, and John 
Dryden has the famous line describing Purgatory, “Too black for Heaven, 
and yet too white for Hell.” 

This metaphorical inheritance that identifies black with evil, death, and 
hell is tied in with the usages of the English as a people who are not black. 
But when English becomes part of world civilization, this must be re- 
examined. 

To Africans, therefore, the way to world order is not in terms of world 
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government, but in terms of shared prejudices and of encouraging those 
trends that might lead to shared inhibitions as controls, through interna- 
tionalization of contraints on our behavior. Unless you have fear, culture 
must be the infrastructure of consensus, and so we must promote a certain 
homogenization of culture in order to attain certain levels of consensus. 

These are some of our ideas. Some of them are being hammered out of 
interaction with other groups in the Project. We find distinctiveness of 
approach as well as areas of shared beliefs, especially on the Third World 
teams, and I would like to sum up by repeating the fundamental starting 
point of our team: First, that social justice is the primary value; second, the 
concept of social justice is culture-bound and heavily relativistic from one 
society to another; third, to expand agreement as to its meaning we must 
narrow the diversity of cultural arrangements in the world; and fourth, with 
the persistent fission in the world and lacking active and immediate fear, 
the only foundation for viable consensus is a wide range of agreement on 
cultural postulates. 

Whatever the precise mechanisms used, the world does need a more 
equitable distribution of both creativity and its dissemination. It is be- 
cause of these considerations that the African team sees world order in 
terms of a federation of cultures, combining a global pool of shared achieve- 
ment with local pools of distinctive innovation and tradiation. 


NATIONAL AUTONOMY AND WORLD ORDER: 
AN INDIAN PERSPECTIVE 


by 
Raynt KOTHARI 


Before outlining my model of a preferred world order and steps designed 
to move towards it, it is necessary to interpret briefly the contemporary 
reality and state my diagnosis of it. As I see it, GNP’s are rising every- 
where but their benefits are being confined to small metropolitan elites who 
derive both their legitimacy and their political support from externa] link- 
ages rather than through identification with their own people who continue 
to constitute the vast and destitute periphery of mankind. The spatial dis- 
tribution of land and other resources continues to work against the poorer 
regions of the world. The gospel of “modernization” has released forces 
which produce ethnie cleavages, internal violence (civil wars, police ex- 
cesses and the brutalities of armies), and theatres of armed conflict between 
neighbors encouraged by the big powers—all taking place in the same 
areas. The economic “gap” continues to widen; “minimum” conditions are 
becoming increasingly hard to attain except in a few fortunate or favored 
nations; and patterns of dominance continue, with at least some of the big 
powers trying to exploit existing misery and with ready “aid” distorting 
economic policies and mortgaging all future generations to mounting burdens 
of debt repayment. Poorer countries are being told to engage in family 
planning to restrain their population growth, to “integrate” their ethnic 
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minorities, and to “motivate” their illiterate farmers if necessary through 
coercive methods—and to leave the real problems of power and its organiza- 
tion to be tackled by the big powers through appropriate “balances” and 
“spheres of influence.” The upshot is a widening chasm and a growing 
North-South hiatus. As this hiatus cannot be resolved militarily—thanks 
to the oligopolistic control of the balance of terror—and as the institutional 
structure of economic relationships militates against an economic solution, 
the only course left to poorer and dependent countries is to engage in 
militant “anti-colonial” postures which are exploited by local power-seekers 
and demagogues without any regard to the welfare of individuals and de- 
prived groups. The state of violence that is thus being created has pro- 
duced national or regional dictatorships that make nonsense of the whole 
notion of preferred change. 

Such a pattern of dominance has produced not simply a division of the 
world between dominant and dependent states; it has also created deep 
cleavages within the latter. The gospel of modernization has produced a 
basic schism between a tiny “modernist” elite and the people at large, be- 
tween the urban center and the rural periphery, between the educated and 
the uneducated, cumulatively producing a privileged class that reiterates 
the gospel as preached by their political and academic mentors, concentrates 
power in its hands, and becomes willing agents of the metropolitan powers 
of the world by suppressing and dominating the rest of their countrymen. 

National power and economic success are increasingly measured by (a) 
a race for amassing large GNP’s irrespective of how they are distributed 
(indeed the bias is against distribution as it would lower the “rate of 
growth”); (b) an increasing preference for “strong central authority” which 
“mobilizes” the periphery for its own parasitic ends; and (c) a growing 
reliance on the coercive potential of the state and the army for security 
against not only external threats but also internal discontent and upheavals. 
The overall result is growing aggregate wealth and secular power—thus 
realizing the dream of the theory of progress—which are, however, concen- 
trated in the hands of small parasitic elites who are in much closer alliance 
with the elites of metropolitan areas than with their own people. The rest 
of mankind in the peripheral regions lives in misery—below the poverty 
line—suffering from malnutrition and the psychic impotency and lethargy 
that follows from such malnutrition, and producing agricultural goods and 
raw material for world industry only to be robbed of their produce through 
an invincible network of economic exploitation. The aspiration that drives 
the elites of most such societies—and those who do not fall in line are 
severely dealt with by the metropolitan powers—is provided by the goal 
of amassing and controlling the aggregate wealth and power of the state 
rather than sharing these with their countrymen as well as by the chimera 
of “bridging the gap” between the so-called “developing” and the so-called 
“developed” world by realizing these aggregates and percent rates of 
growth rather than removal of absolute poverty and provision of minimum 
levels of living for all men. 

Thus the way world power patterns and social and demographic trends 
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are developing, there seems to be no escape from a continuous fragmenta- 
tion of political structures and a growing state of isolation and alienation of 
contemporary man. In the absence of a new assertion of values shared by 
the vast hinterland of the world and a capacity to act in unison against the 
prevailing pattern of dominance and exploitation, the world may well move 
toward a Hobbesian state of nature, and logically. therefrom, to an Orwellian 
garrison state. 

As perceived by the Indian team in the World Order Models Project, the 
basic issue in restructuring world order is to establish the autonomy and 
potency of the majority of nation states and to realize the value of equality 
among them. This will enable the realization of the larger values of in- 
dividual autonomy and freedom, justice in the distribution of worldly goods, 
participation in decision-making structures, and the availability of condi- 
tions for the self-realization of the individual and his release from both 
economic necessity and the bondage from worldly attachments, so that man 
can pursue his spiritual ends without encumbrance. - 

As we look at the larger cultural processes at work, we find a basic con- 
flict between alternative civilizational world-views: between a positivist, 
manipulative masculine and essentially authoritarian thrust, which derives 
its inspiration from Judaeo-Christian-Islamic traditions, and a view of life 
and its purpose which seeks to subdue the will to power, considers all life 
as sacrosanct, and puts a premium on individual autonomy and self-realiza- 
tion rather than on a perfect social order—the inspiration for these coming 
from the ancient civilizations of the East. The real failure of the latter 
over the centuries was that they were not able to master the necessary 
materialistic urges and needs of man. A prime example was their failure 
to erect a viable state that could withstand the external pressure that came 
massively in the wake of the Industrial Revolution and its colonial exten- 
sions. These societies, and to them can now be added the large number of 
countries in Africa and Latin America which suffer from a serious identity 
problem arising out of their religious affiliations but which are also able 
to see that the game is lost if they continue to ape the West, face the 
dilemma that until they assert their political autonomy and erect viable 
states and prove themselves in the fields of science and technology, it will 
be impossible for them to return to their traditions of compassion, basic 
religiosity, and accent on individual liberation and self-realization. The 
autonomy and self-realization of the individual depend ultimately on the 
autonomy of the state in which he lives, for that is the only. way to deal 
with forces of dominance that have been let lose during the past few cen- 
turies. All generalised talk of a “radical system change” in the inter- 
national structure appears to us rather far-fetched and perhaps a means 
of getting around the depth of the schism that divides the world. It ignores 
the fact that any generalized formula of institutional overhaul will only 
result in continued dominance by the technologically advanced culture of 
the Northern Hemisphere. Only this time the dominating elite may be 
radicals, not conservatives. Essentially they are both myth-makers, utilising 
modern mass media and communication and conference facilities for build- 
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ing elaborate defenses around basic structures of political and intellectual 
domination. Some of them are, of course, highly sincere and committed 
people—even if frightfully naive. 

From this general diagnosis of contemporary reality follows our preferred 
model of a world order. Our model is informed by the values we seek to 
realize. In order that the individual be secured maximum autonomy and 
freedom, in order that political communities be enabled to reach minimum 
plateaus of economic welfare and social justice, and in order that we 
minimize the dangers of international violence, we have to admit three 
different levels of goal-fulfilment—the individual, the national, and the 
international—in our scheme of things. For achieving both the realization 
of autonomy for the human being and forging satisfactory states of com- 
munity and fellow feeling among men through their participation in the 
political community, it is necessary to provide greater rather than lesser 
autonomy to individual states, a majority of which are not autonomous at 
present. At the same time there is need to attend to processes of growth, 
distribution, choice of technology, prevention of violence in the interrela- 
tionship among national communities, and containment of the deleterious 
consequences of economic growth and consumption patterns that are in- 
creasingly becoming transnational in scope and ought to be dealt with 
as such. l 

Thus the perspective that has guided the Indian team in this project is 
one moved by attitudes that are somewhat different from those that move 
either the New Left in the Western countries or the déclassé intellectuals 
roaming the world in the fashion of new missionaries. We are motivated 
by efforts to build autonomy, freedom, well-being, and justice at a number 
of levels so that ordinary men and women can realize these values. Neither 
the spectre of an overriding world government in the image of some trans- 
cendental ideology nor just a “smashing” operation in the hope that it can 
do away with all encumbrances holds any attraction for us. Perhaps such 
an approach comes from the background of an ancient civilization seeking 
to reorder its elements on the basis of a new consciousness—seeking actively 
to realize preferred values through a series of challenges and encounters in 
the real world. Our very realization of the stupendousness of the task 
makes us averse to the hollow sounds of comfortable angry men from the 
West hopping from one plane to another in a bid to transform the whole 
world—the latest edition of the white man’s burden. Hense our somewhat 
different perspective. 


Model for the Future 


Our preferred world is a world in which the individual has the greatest 
autonomy for his self-realization and creativity. This means a number of 
things. First, he ought to be liberated from economic deprivation and 
misery, irrespective of his creed, class, language, or nationality. Second, 
he must be able to live in a condition of as much equality with his fellow 
man as is commensurate with the realization of their common goals and 
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value preferences. Third, he should be able to participate fully in the 
making of decisions that affect his life; he must be a member of a par- 
ticipant democracy in which he not only exercises choices between various 
alternatives of policies and leadership at various levels, but can also exercise 
initiative in taking new decisions and in pursuading others of the desirabil- 
ity of certain community actions. This means that the “democracy” in 
which he lives is neither just an institutionalized scheme of competition 
between limited alternatives that are pre-decided nor some version of 
democratic centralism, but one in which there is sufficient scope and per- 
missiveness for personal initiative and uninstitutionalized freedom. 

Fourth, there must be adequate provision for consumption of non- 
material goods even if this is at the expense of a continuous addition to 
material welfare. Our preferred world should not be a consumption so- 
ciety, aggressive in the cultivation of irrational wants, polluting nature, and 
dehumanising social relationships. Im such a world there should not 
only be a minimum standard of material living for all but also a maximum 
standard beyond which resources must be transferred (a) first to those 
that have not yet achieved the minimum and (b) after everyone has 
achieved it, or a tolerable multiple of it, to the production and consump- 
tion of non-material goods. The notion of a constantly rising GNP and 
material consumption that men and nations are aspiring to achieve every- 
where is not a utopia but actually a dystopia. A “better standard of life” 
in our preferred world will be measured in terms of not only material but 
also cultural and spiritual standards. This involves limitation of wants, 
restraining artifically created needs, and making it possible for individuals 
to aspire not simply to worldly freedom but also freedom from the bondage 
of this world and from secular society—at one with nature and realizing 
his own liberation and repose. 


Changes from the Present 


It can be seen that the principal stumbling block—the overriding 
hurdle—that stands in the way of achieving these conditions of life is 
not the absence of some centralized world authority but rather the present 
structures of dominance and inequality in the world; the absence of real 
autonomy of individual states. Our preferred world should do away with 
this inequality and this dominance, or at least bring them within limits. 
Individual political units in the world ought to achieve full autonomy 
and a condition of equality. This means two things; one in regard to 
launching a struggle for the removal of persisting mechanisms of per- 
petuating inequality and dependence, and the other in regard to devising 
international institutions that will strengthen such a goal. 

In regard to the former, it is necessary to come to grips with the 
reality of international politics. So long as the less powerful and poorer 
nations of the world remain disunited and fall prey to the maneuvers of 
big power politics, there seems to be little chance of achieving real 
autonomy for them or the conditions for a successful solution of their in- 
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ternal social and economic problems. There is need to join forces, declare 
collective goals, and confront the existing manipulators of international 
politics with a sound strategy of bringing an end to their dominance, helped 
in this no doubt by dissenting and more civilized forces within the domi- 
nant nations, but mainly relying on their own strength. For this, it is 
necessary to engage in a federalizing process in these regions, leading in 
due course to more integrated political entities. There is need to make the 
number and diversity of nation states more rational and manageable, and 
conducive to the values stated earlier. In our preferred world, to be 
realized by the year 2000, we would like a smaller number of nations, 
each large in size and efficient enough in carrying out economic and 
political functions to realize the twin conditions of autonomy and equality 
that we have postulated. This will also make for approximately equal 
representation at the world level so that the various international institu- 
tions will operate in a truly participant manner, avoiding the present 
situation in which the existence of a plethora of diverse and atomized 
political units can be manipulated to serve the interests of a narrow oli- 
garchy of international] power. 

Our preference would be for at most 20 units, though of course there 
is no magic in any particular number. We are presently working on a 
more detailed plan of composition of these units and perhaps a more pre- 
cise formulation will emerge from, that exercise. 

The second aspect of the preferred world is the nature of the inter- 
national system. As we see it, there ought to be a complex of international 
institutions geared to the promotion of real autonomy and equality for both 
individual national units and individual citizens of all these units. Three 
kinds of institutional complexes will be needed: (1). There should be a 
complex of welfare and cultural institutions at the world level which will 
seek to eliminate gross inequalities in access to technology, means of pro- 
duction, education, and the relationship between land and living beings. 
These will, with the co-operation of individual political units in the under- 
developed regions, plan and undertake economic enterprises backed by 
sufficient resources with a view to balancing and countering monopolistic 
corporations. They will adjudicate against violations of a code of economic 
and social conduct that they will formulate, and will concern themselves 
with certain basic conditions of autonomy and welfare, namely eradication 
of illiteracy, disease, and malnutrition. (2). There should be an inter- 
national political structure to represent all the nations of the world and 
back up the welfare and cultural bodies with sanctions and resources. Thus 
in our preferred world model, while the institutions of a participant democ- 
racy will function mainly within national communities, they will also be 
significantly supplemented at the international level. (3). There should be 
a set of institutions designed to protect human rights and standards of 
justice wherever these are violated. This should include an authoritative 
Court of Justice, a Council of World Jurists and a Commission for Human 
Rights and Social Justice. (4). There should be a world security system 
that will both enable a significant transfer of resources from “defense” to 
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“development” and minimize conditions of violence that prevent the au- 
tenomy of both individual human beings and the political units in which 
they live. Before the year 2000, we would hope to achieve (a) total 
nuclear disarmament (this should in fact be accomplished much earlier), 
(b) significant reduction. of conventional arms held by individual nations, 
and (c) the availability of a world armed force, small in size on a con- 
tinuous basis, but expandable when the need arises, to curb genocidal 
violence whenever the Court of Justice and the Council of Jurists give an 
opinion that such a situation has arisen. 

Apart from these basic structures, various institutions and authorities 
need to be developed at the warld level to perform functions whose logical 
locus is beyond the national unit—both preventive functions (such as 
environmental preservation and protection of human rights) and pro- 
motional functions (such as diffusion of intelligence and sharing of tech- 
nological expertise). The purpose of each of these devices at the inter- 
national level should be to neutralize economic and political structures that 
prevent genuine autonomy in political and economic spheres in all parts of 
the world. 

Thus, as we conceive of the world in the year 2000, we visualize a sys- 
tem in which the autonomy of the national political community is both re- 
tained and (in the case of the large number of “dependent” nations) con- 
siderably augmented. This will, however, be in part supplemented and in 
part countered by (a) a sharp reduction in the number of units comprising 
the international community making them roughly equal in populations and 
size, access to resources, and social and cultural diversity and richness, and 
(b) an authoritative complex of world institutions that will prevent ex- 
ploitation and dominance. The world political system will thus, in its 
spirit and essence (as well as in its institutional structure), operate at both 
“national” levels and at appropriate “intermediate” levels built into the sys- 
tem. Finally, while we provide for political autonomy of each of these 
communities, we would hope that, thanks to the intellectual movements that 
will bring the desired world about, there will be consensus among these 
communities in at least one respect, namely, in the admission of individual 
worth and autonomy as the final end of social organization and, hence, in 
the availability of democratic participation the world over. Justice and 
non-violence, the other two values of such a world, will follow as behavioral 
components of this fundamental consensus on the value of the autonomy of 
the individual and his right to participate in the institutions of social de- 
mocracy and influence its decision-making apparatus to the extent that he 
desires to do so. 


The Domestic Level of World Order 


For the kind of world we prefer, it is clear that appropriate processes and 
structures for the translation of our world order values will have to be 
evolved within domestic political systems as much as, and perhaps sooner 
than, within the international system. The intellectuals that are com- 
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mitted to these values should strive to translate them in their respective 
countries before advocating them for the world as a whole. While we 
should strive at removing glaring injustices of the more inclusive political 
and economic order, we would be indulging in escapist maneuvers (un- 
intended though these might be) if we were to ignore the same issues of 
autonomy, equity, and justice within existing national communities. Few 
will deny that man’s striving at devising rational modes of government and 
justice has a long way to go even with regard to micro-levels, not to speak 
of more inclusive structures. Some have held the view that the principal 
stumbling block in bringing about. modes of civil government that will en- 
sure progress towards a truly democratic and just human society is the 
nation-state itself. We do not share this view, although we should like to 
add immediately that neither do we subscribe to any absolute concept of 
national autonomy and sovereignty. 

In the model of preferred world that we are proposing, national political 
communities will have to move towards: 

(a) institutions for optimum participation of people at different Jevels, 
ensuring both “representative” structures of responsible government and 
more “direct” structures of deliberation and consensus at the level of the 
work place, the local community, and cultural institutions; 

(b) commitment to principles of equality of all men, a minimum stan- 
dard of welfare for all including the lowest deciles of the economic struc- 
ture, and a maximum beyond which no one should be allowed to go, both 
for reasons of equality and for reasons of limiting the adverse effects of 
high incomes and too much prosperity; 

(c) a balance between enlightened initiatives (based on a total perspec- 
tive) of central authority and decentralized structure of decision-making, 
planning, and preservation of diverse regional cultural personalities; þe- 
tween central aggregate tendencies (GNP rates, optimum infrastructures, 
economies of scale etc.) and diffusion of power and initiative among a va- 
riety of local and regional structures so as to maximize simultaneously in- 
dividual freedom, social justice, and non-violent means of managing and 
absorbing tensions; 

(d) a fundamental commitment to individual human rights, violation of 
which should lead to legitimate intervention by both the national central 
authority and, in cases of mass violation of human rights (to be decided by 
agreed upon information and intelligence agencies), by an International 
Court of Justice and a Council of World Jurists; 

(e) internal territorial restructuring to maximize the values and proc- 
esses outlined above—both with regard to maximizing a “federal polity” 
and with regard to an optimum strategy of “size of units.” 

Economic Model: This brief statement of objectives that should guide the 
national and sub-national tiers of the future world order needs to be spelled 
out in considerable detail for which there is no space here. But two as- 
pects deserve additional comment, for they have relevance to both do- 
mestic and world-level policies. First, the economic model entailed in our 
preferred world will need to move from the present growth based model 
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aimed at an aggregate production target to a need based model defined by 
reference to the principles of individual autonomy, social justice, and struc- 
tural non-violence, in which the “long run” is defined as not some abstract 
future but as issuing from a series of “short runs,” and in which the criteria 
of minimum and maximum welfare and firmly stipulated minimum-maxi- 
mum ratios provide the basic political yardsticks for judging performance. 
This will call for a revision of the entire group of basic perspectives that 
have guided the model of industrialization that seems to have been ac- 
cepted by intellectual and political elites throughout a large part of the 
world, for instance with respect to rural-urban ratios, economies of scale, 
and choice of technologies. It will give much more importance to small 
rural as against large metropolitan units, to minimum satisfaction levels as 
against constantly expanding consumption standards and the growth of a 
parasitic urban middle class, and to a policy of transfer of resources from 
“developed” to “underdeveloped” regions, classes, and ethnic groups within 
nations. 

Size of Units: The second aspect relates to the problem of “size of units’— 
an issue that is again relevant to both domestic and world considerations. 
As we perceive it, national political units ought to be federal in character 
combining the advantages of both large and small size. Our own preferred 
model here is for fairly large-sized nations composed of fairly small-sized 
sub-national units arranged along two or three levels (states, districts, com- 
munes etc.), each enjoying a measure of self-government. At the domestic 
level it is necessary to maximize participation, social justice, and “develop- 
ment” as a means of providing a fair deal to all and a non-violent mode of 
managing and absorbing conflicts and tensions. All this is best achieved if 
the constituent states or provinces of a nation state are small, compact, 
single language units, characterized by ease of travel and communication, 
and dynamic enough to minimize elite-mass distances and facilitate a cir- 
culation of elites and counter-elites. On the other hand, the economies of 
larger scale will be ensured by the total size of the nation being large, 
either in population and area, or in productive potential, or both. 

In our preferred world we consider the structural issues of optimum size 
and diversity rather important. We would like to have 20 to 25 nation 
states instead of the present more than 130 of highly unequal sizes and 
productive and power potentials, or the alternative models of either 5 re- 
gional superstates or 500 mini-states. We prefer our model of size and 
numbers from a variety of viewpoints. First, as distinct from maximizing 
goals of participation and justice within nations, we would like to maxi- 
mize the goals of power and optimum interaction between nations. We 
would like these 20 to 25 units to be not of equal and uniform size (we are 
not building a system from the world level down but from the national 
level up) but we would like them to be at least comparable in one or more 
of several indicators—territorial size, population, production potential, or 
ability to preserve autonomy to pursue internal political and economic 
processes without undue interference or exploitation from other units. Even 
with respect to such an equation, the units need not all be functionally 
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equal but each must fulfil some minimum criteria of national autonomy and 
power. 

Second, viewed from the perspective of two or three decades from now-—— 
not a very distant future—the optimum number of units in the world sys- 
tem must avoid exploitation and manipulation by prevailing big powers 
(U.S.S.R, U.S.A., China, perhaps India) as this would militate against our 
primary values of justice and non-violence. The model of a very large 
number of states, either as at present or many more as some thinkers would 
like to see, would so weaken the national units that the “world order” is 
kept going either through continued exploitation of the poor and weak by 
the rich and strong, or by passing on substantial functions to some supra- 
world state. We reject both these as undesirable. On the other hand, the 
model of just five or six states or “regions” can work only on the lines of the 
pre-World War I theory of a balance of power in which periodic wars were 
an essential ingredient. This is no longer feasible. Twenty to 25 is a large 
enough number not to degenerate into a balance of power situation, but 
not too large a number to permit conditions of exploitation. It should be 
remembered (from what has been proposed above) that whereas in our 
model we mean to delegate substantial welfare, security, and police keep- 
ing functions to world institutions; we do not wish to underrate the re- 
ality of “power” in the world setting even of the year 2000. 

Finally, the model we propose is more feasible and attainable than either 
the model of further fragmentation of present units or their coming to- 
gether into five or six composite continental “regions.” With the few ex- 
ceptions of clear anomalies of nation-state composition, most developing 
nations will be wholly averse to any proposal of fragmentation; and they 
all know what it means to be “regionalized.” On the other hand, genuine 
federating into larger units, e.g. in the Middle East, in North and South 
Africa, in Southeast Asia and in the middle Americas and South America, 
for the express purpose of augmenting regional power equations (both po- 
litical and economic), would undoubtedly also face many hurdles of psy- 
chological identity, the vested interests of existing elites, and the present 
system of military alliances and pacts engendered by the big powers. Con- 
sidered, however, with other parts of the model proposed here (especially 
those with respect to delegation of important functions to world institu- 
tions), the proposal is not that fantastic. : 

Like all other models of a preferred world, the proposal made here is in 
terms of an ideal type, and it is likely to get amended and modified as dif- 
ferent elements of the model are brought in touch with reality. But we 
have tried not to overshoot while at the same time trying to achieve the 
necessary conditions for a better world. 

The model of a preferred world that we have presented is a not too cen- 
tralized system, with considerable autonomy for individual political units 
for pursuing a whole group of functions, but balanced by an institutional 
complex at the international level the principal function of which is to 
counter and correct world imbalances in technology, resources, and politi- 
cal power; and hence enable national units to enjoy real autonomy and 
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freedom. Our model attempts on the one hand to prevent interactions 
with harmful outcomes—dominance, exploitation, violence—and on the 
other hand to respond to needs and demands of individuals and communi- 
ties the world over. But it is still a limited institutional system, leaving a 
great deal to voluntary and community efforts at various levels, and leaving 
the human individual autonomous to pursue his own spontaneous and idio- 
syncratic urges as well as urges that are inspired by certain transcendental 
values of his own civilization. The vision that inspires us in this whole 
exercise is not one of a social and political order where everyone falls in 
line and efficiency is the principle criterion but rather of a state of creative 
anarchy in which there is scope for diversity. and the pursuit of life as per- 
ceived by individuals and their place in nature and in the cosmos. If we 
have not dwelt at length on these ultimate issues, it is because we are con- 
structing a model for the 1990's and not indulging in a free utopia without 
the constraints of time. 


Transition to the Preferred World 


There remains the question of how to bring about a transition to the pre- 
ferred world as outlined here. In fact, the transition steps follow from our 
model itself which is not just a statement of values but includes structural 
and institutional properties. Mainly, there are three sets of steps involved. 

(1). Process of Conflict: It is clear to us that the next 20 to 25 years 
should see a period of conflict between the big powers on the one hand 
and the other national communities on the other. The driving force of 
contemporary history is creative nationalism and an urge towards achieving 
greater self-respect and autonomy among national societies of the so-called 
Third World. ‘This will need to be effectively organized and more Viet- 
nams and Bangladeshes will undoubtedly follow. I do not see any escape 
from this confrontation and from a determined effort to push back forces 
of colonial expansionism. 

(2). Federalization: In so organizing ourselves, it will become incumbent 
upon these countries to resolve their mutual differences and move towards 
a process of federalization (a) in different regions and (b) across these re- 
gions on the basis of a perception of common interests, 4 la Bandung or 
Belgrade or the “group of 77,” or some variant thereof. To begin with, 
these federations will need to take the form of economic co-operation and 
a pooling of educational manpower, technical know-how, and scientific and 
bureaucratic competence. As this is achieved, it will be possible to move 
towards federated political units. By the 1990’s this can lead to a world 
of fewer units, each enjoying the necessary autonomy and together ap- 
proaching a measure of equality and fraternity. 

(3). Intellectual Movement: It will be necessary to launch movements of 
effective counterforce within the dominant metropolitan powers themselves. 
These will have to be intellectual movements, moved by a moral energy 
that derives from a consciousness of the injustices of contemporary reality, 
and gathering sufficient resources and strength to upset the institutionalized 
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concentration of power and resources in these countries. A number of 
these countries are highly authoritarian in their internal make-up, where 
the legal constitution has been undermined by the growth of military power 
and its global engagement. It will be necessary for the radicals of the New 
Left variety to meet the crisis in their own countries before undertaking 
their worldwide missions. If they succeed in undermining the corrupt 
and debased institutional arrangements of these sccieties, they will have 
simultaneously contributed quite significantly to the removal of patterns of 
dominance and injustice in the world as a whole. 

It will be noticed that both in our model of a preferred world and in our 
action strategies we have not mentioned things like economic “aid” from 
the richer to the poorer nations, an internationally agreed tax on world 
GNP’s, or any of the ambitious proposals that are being churned out from 
American and European universities and their disciples abroad. We find 
the whole development of foreign “aid”—a misnomer since most of it is in 
the form of loans—has helped in undermining national autonomy and dis- 
torting nationally preferred and necessary economic strategies. We are 
also not bothered about the much talked of “bridging the economic gap” 
between nations, for we do not consider this necessary. All that is neces- 
sary is to resolve certain minimum problems of employment, inequality, 
and exploitation within the poorer countries. We have little doubt that if 
the anemic links by which these countries are bound to dominant powers 
are broken, these issues can be swiftly resolved. There is no longer any 
mystery in solving economic and technical problems. Foreign aid is not 
necessary for it. Indeed it is harmful. 

The chief value that has guided us in this study is the value of au- 
tonomy—for the individual and hence for the state. As a corollary of this 
value, we are also guided by the value of equality among men and among 
nations. We want a world order based on the autonomy of each and the 
equality of all states. The steps that we have outlined are all in the di- 
rection of achieving the necessary conditions for realizing these values. 
Grandiose schemes of either international or world authority have no great 
attraction for us. As a culture we Indians are averse to any concentation 
of power, however noble the motivations of those who conceive of such 
concentration as a way of resolving world problems. The world has al- 
ready learned at great cost that all such designs become insufferable levia- 
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The nature of this subject is really an occasion to pose the question, why 
is it that international law has had virtually nothing to do with the World 
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Order Models Project? Why have Milton, Shakespeare, Brezhnev, and 
Nixon seemed more relevant than Grotius et al. with regard to this exercise 
in world order speculation? Does this neglect of international law repre- 
sent an underestimation of the importance and relevance of international 
law to a large-scale project on the future of world order, or is this a correct 
assessment of the marginality of international law to progressive change in 
the future world society? For it is a very unusual phenomenon, I would 
remind you; serious world order projects have almost always in the past been 
couched in terms of world peace through world law in some form or other. 

So this unusual attitude toward international law is a significant chal- 
lenge either to this Society or the Project. Either the American Society of 
International Law or the World Order Models Project is badly disoriented. 
Either this panel shouldn’t be on the program, or the program should be 
restructured in terms of this panel. Obviously, I advocate the latter ap- 
proach. In my view, the most intellectually exciting and politically rele- 
vant challenges with respect to reform of the present world order system 
are essentially not benefitted by either the role or discipline of international 
law as it is now conceived. This judgment about international law is also a 
premise of the Project, even if it has not been stated before quite so overtly. 
Such a judgment also poses very significant problems for the future of inter- 
national Jaw as an undertaking concerned with the promotion of world 
order values. 

The Project has sought to describe as systematically and comprehen- 
sively as possible, from the perspective of our various groups, the precon- 
ditions for progressive change in the organization of international society; 
we have identified such change in terms of explicit values with relation to 
peace, welfare, justice, and environmental quality. With some variation in 
each group, these four values constitute a shared conception of what pro- 
gressive change in world order signifies and provide a basis for a critique 
of the present system to the extent that it does not and cannot serve 
these values. 

Orientation toward world order thinking and toward the relevance of 
international law to that process is very much influenced by an initial po- 
litical judgment involving the conclusion that the prevailing values operat- 
ing within the main centers of authority, particularly in the most powerful 
countries, are committed to the promotion of what I would call status 
goals—on the one hand, the maximization of national power, wealth, and 
prestige, and on the other, a concomitant overriding commitment to the 
necessity and permanence of international conflict as the basic form of re- 
lationship among these units, each seeking to maximize its interests relative 
to all others in a world of scarcity. The finiteness of the world’s resources 
is an underlying condition that generates competition if it takes place in a 
context where each of the units tries to maximize its own share of that 
finite available corpus. That pressure can either be understood ecologi- 
cally in terms of the limited capacity of the world to accommodate popula- 
tion and industry, or it can be understood economically, in terms of the 
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competition for scarce resources and maximum affluence within each unit 
of the larger system. 

This kind of context-—of competition and national maximization—which 
in legal rhetoric would be described as the operation of a world system of 
sovereign states, is one which can’t cope with the overriding problems of 
mankind, neither with collective violence and the prospect of major war, 
nor with the growing demand for minimum economic welfare of people 
throughout .the world, nor with the demands for realization of minimum 
standards of social justice, nor, perhaps most fundamentally, with fashion- 
ing a response to the ecological challenge, which suggests that separate na- 
tional pursuits of maximum economic and military and social satisfaction 
on a state level cannot persist, given the fact that the world’s population 
and industrial structure are beginning to exert pressures on the carrying 
capacity of the planet. Such serious expressions of concern as the Blue- 
print for Survival in England and the notable M.LT. study on the Limits of 
Growth are suggestive of the degree to which there is beginning to be both 
a perception and consensus of concerned individuals about the extent and 
depth of the world order crisis that exists at the present time. 

The second aspect of our world order assessment is the limited value and 
consequence of existing international institutions and norms for coping with 
these problems. For one thing, these are marginal to the state actors. The 
most important authority structure in the world is constituted by the prin- 
cipal governments, No international institution in.the five-power world 
(a conception which is a kind of modernized concert of powers) can dis- 
place them as the central organizers of the world order system. The 
United Nations family of actors is, therefore, partly a marginal phenomenon 
and partly operative as instruments of state action, not alternatives to it. 
It is symbolically significant that the new Secretary-General of the United 
Nations, Mr. Waldheim, has indicated that he must stand aside from the 
central world order disputes—Vietnam, South Africa—and has no position 
favoring any party to them, even though he is chief executive of the Charter 
system. I think there is a consensus of independent judgments that there 
is no symmetry of position in relation to the Charter among the parties to 
those disputes. Mr. Waldheim has suggested that U Thant became ineffec- 
tive because he tried to take sides in international disputes such as the Viet- 
nam war. Such an approach can be understood as follows: U Thant be- 
came ineffective because he took the Charter seriously, and if you want to 
be a realistic Secretary-General you have to understand that the Charter 
isn’t very important to the five-power world if one or more of the violators 
are one of the five powers or a close ally. The condition, in other words, 
of international institutional effectiveness is the renunciation of any serious 
effort to implement the idealistic content of the international law embodied 
in the Charter of the United Nations. This kind of “realism” underscores 
the need for international lawyers not to deceive themselves by believing 
that the rhetoric of international law is in any sense relevant to the central 
‘behavioral patterns of present-day international politics. 

Another aspect of this kind of political judgment is that the values of na- 
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tional maximization, international conflict, and competition are so deeply 
entrenched within the existing structure of international society that it is a 
serious error to believe that these elites are presently receptive to reform in 
relation to the kinds of values that underly the WOMP project; it is thus a 
kind of apolitical utopianism to think that principal decision-makers can 
be persuaded by sensible, legally-oriented world order proposals to make 
any of the modifications that are needed to cope with the problems of the 
world. To put it more dramatically: I think that a movement like Women’s 
Liberation has more to do with world order reform than do the efforts to 
repeal the Connaly Reservation. I mean that the reorientation of domestic 
values in relation to a progressive vision of the future is the most significant 
way to reorient the power structure of society in relation to world order 
problems associated with war, poverty, injustice, and environmental decay. 
International lawyers, in this context, have been operating at the essentially 
irrelevant margins by trying to make the present system, with its value com- 
mitments, work a little better and last a little longer. 

All of this raises the deeper question of whether under certain circum- 
stances international law can be made to serve the concerns of world order 
as defined within the WOMP. I have developed on this occasion the po- 
sition that mainstream international law and lawyers are not now con- 
tributing and do not have the potential capacity to contribute to the de- 
velopment of a world order system responsive to the needs of mankind, and 
I have only very tentative ideas as to how they can be creatively reoriented. 

First, and this is to some extent taking place independently of the world 
order movement, international law and lawyers have an important role to 
play in exposing the most regressive tendencies in the contemporary world 
order system. By exposing the gap between the Westphalia logic of dis- 
cretionary use of force and the Charter system of procedural and substan- 
tive limits on the use of force, international lawyers can help clarify the 
extent to which the world’s power centers are committed to a regressive 
role in the world order system and the naivete of supposing that these 
power centers are going to be the bearers of progressive change. It is a 
very important educational and political undertaking to make that rela- 
tionship as clear as possible. Second, and this is also being performed to 
some degree, international law and lawyers (particularly in the war-peace 
area but to some extent in other areas as well) have a role to play in mak- 
ing the present system slightly less prone to catastrophic breakdown. One 
dimension of this effort involves arms control; this effort can be described 
in the rhetoric of WOMP as providing a longer transition period in which 
to move from the present system of world order to a better one, that is, to 
a system more conducive to the realization of our posited values. Finally, 
international lawyers have the opportunity to relate international law as 
explicitly as possible to a value structure looking toward significant changes 
in the present world order system, to relate all these areas of substantive 
concern that exist now to the sorts of conditions needed to bring into being 
a world order system genuinely adapted to the kinds of values underlying 
the Project. In this enterprise, I see a relationship between WOMP and 
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the work of Professors Lasswell and McDougal: namely, the orientation of 
international law and legal studies toward a progam of value reform of the 
existing order to meet a series of explicit substantive challenges and oppor- 
tunities which will not be met or satisfied without the kinds of major trans- 
formation we have been discussing. 

So it is my hope that the irrelevance I have described will diminish with 
time, and to that end I think it is a very constructive thing that at least a 
dialogue on these issues can be initiated within the American Society of 
International Law. For if we are to achieve the kinds of adjustments that 
are needed in a peaceful, humane way, international lawyers will even- 
tually have to play an important part in engineering that transition process. 

In opening the discussion for questions from the audience, the CHARMAN 
remarked that inasmuch as the four discussants had been working together 
on the project for some years, it would be sensible to dispense with the 
intra-panel discussion. The questions were taken without interruption; 
each panelist then commented. 

Mr. David Broox directed his question to the basic assumption of the 
speakers—the relationship between peace as a value and the other values. 
It seemed to him that peace must come first. There is a basic need for a 
means of resolving conflicts short of violence, but not for a system that 
would merely enforce the status quo. Yet peace remains our greatest prob- 
lem, and it is indeed a very great value. It cannot be achieved if emphasis 
is on trying to establish one system of values on a world basis. What is 
needed, he felt, is a sense of community which would reach across national 
boundaries. 

Mr. John McConaucuy commented on what he described as the dis- 
couraging view of Mr. Falk. He suggested that competition and conflict 
are bound up in our culture, and our culture has taken over the world. 
Domestically and internationally, the chief value of the Westerner is com- 
petition for power and money; these are perceived as more valuable than 
any idealistic construct of justice. He felt this could be observed in the 
developing countries as well, particularly in the Middle East. This factor 
is accentuated by the nation-state system, and the question then becomes, 
how can these values be changed? He suggested inputs from African, 
Asian, and American rural cultures where there is a great emphasis on co- 
operation as a countervailing force. He speculated whether the end might 
be the pressing of competition to its ultimate manifestation—unlimited 
war—after which, perhaps, there might be a change in values to a value 
based on brotherhood. He suggested that more investigation into the psy- 
chological motivation of international behavior was in order, so as to pro- 
duce a meaningful framework for the development of new values. Inter- 
national law won't change, he concluded, until our values change. 

Mr. Gidon Gorrims remarked that we are witnessing the awakening 
from what he called the “San Francisco trip” to the certain knowledge that 
power realities continue to resist legal arrangements such as those contem- 
plated in Chapter VII of the Charter. As a result some people are ap- 
parently ready to to give up on international law. He suggested that 


273 


international lawyers are more tinkerers than architects and ought to try 
to improve the five-power world system by injecting into it some of these 
values, which he would view as a more attainable goal. It would appear, 
he added, that we have entered a time of the permanence of transition; 
perhaps international law could be marshalled to make the better aspects 
of the transition more permanent. 

Mr. Louis Soun described a presentation of a world order model he had 
made to the Society some twenty years ago. It was quite simple, though 
it reflected similar values, it saw peace as the prime value. In order to 
have peace, not only disarmament and peacekeeping but also economic 
development and better protection of human rights are needed, as well as 
a means for the peaceful settlement of disputes. These ideas were radical 
then, he noted, and they are radical still. Mazrui’s and Kothari’s worlds 
seemed to him to be places in which he would like to live, though he could 
not form much of an idea about Sakamoto’s. However, it was Mr. Falk’s 
presentation which he found most troublesome for its premises more than 
its conclusions. The crucial point of difference between them, as Mr. Sohn 
identified it, was that Mr. Falk thinks the present system is going from bad 
to worse; others think (and here Mr, Sohn included himself) that the 
growth in international treaties and organizations and similar developments 
is encouraging. It seemed to him that this is a better world than existed 
before. There has been much change with new systems of law emerging 
for space and the oceans. His difference with Falk, Mr. Sohn concluded, 
is that some people like himself work hard to improve the system; others 
find it easier to complain that the system is not working. 

Mr. Robert Maney asked Mr. Kothari whether reallocation of resources 
was not inherent in his floor and ceiling idea. To Mr. Falk, he suggested 
that international law could have a role in depicting the aspects of the sys- 
tem that are the underpinnings of the present order such as those barriers 
that prevent people from migrating in order to improve their lives. Within 
this area, there is a considerable role for international lawyers: for instance, 
less developed countries could profit by setting up consortia of various 
sorts, and there is certainly a role for the international lawyer in this area. 

The next questioner took issue with Mr. Sohn, whose remarks he de- 
scribed as “provoking.” It is all, the questioner suggested, a matter of 
perspective, but people from his part of the world were growing very im- 
patient for the kinds of things they would like to see occur. It might be, 
he continued, that Mr. Sohn is correct about the development of more law, 
but that did not keep him from feeling uneasy about the way things are 
going. The national system appears to be getting more entrenched, and 
Mr. Sohn’s kind of parochialism is thus contradictory. Rather he should be 
asking, how do we face the entrenchment of the nation-state? How do we 
arrive at common interests? The aim, he concluded, should be to bring 
everyone into the game, because when everyone is in, identity is achieved. 

Mr. Arnold Fraca was struck also by Mr. Sohn’s remark that this is a 
comfortable world. As the previous questioner mentioned, it is indeed a 
matter of perspective: For those of us here the world is in fact comfortable 
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enough. To conclude that because there is more work—and therefore more 
business—for international lawyers, the world is a more comfortable place 
simply does not follow. Mr. Fraveicu identified the main point as the 
de-emphasis of the nation and remarked that perhaps there ought to be 
an American Society of Liberation Law. Typically, he suggested, inter- 
national lawyers are nation-oriented and their immediate reaction to an 
uprising against a nation state is to suppress it. The important thing 
is to work with those organizations that will contribute to de-emphasis 
on the nation-state. 

The next speaker was somewhat puzzled by the plurality of models and 
wondered if this in itself would not be a cause of conflict and disorder. 
Could the panel explain in more detail what was meant by encouraging 
differing models? 

The next questioner, who identified herself as a citizen of Bangladesh, 
remarked that her life had been much affected by the present disorderly 
state of the world, and commended the panel for their efforts to transcend 
their own ideas. Perhaps, she suggested, there had not been enough empha- 
sis on the fact that the world is being pulled from North and South, and that 
this creates a context which results in a very different definition of war. 
To her, war seemed to be a healthy sign, in that it stems from the oppressed 
refusing to submit any longer to their oppression. And because she doubted 
that there was any human society free from oppression, it therefore followed 
that this sort of war is healthy. She herself did not want peace when 
minorities are suppressed. But this leads to the question, what is the solu- 
tion for the dilemma in terms of international law? Surely, there must be 
a way for people to separate without bloody war. She asked if it would 
be possible to set up principles based on international law which would 
enable the individual to choose his destiny without projecting his own 
personal choice onto others. 

Mr. Henry RicHarpson found himself troubled by what Mr. Kothari had 
said, in that it seemed to him that much of the world’s poetry—the important 
emotional perceptions—was being left unaccounted for. This poetry rep- 
resents a substantial transition problem, in that it is at the core of the 
principle of self-determination which has become such a strong trend and 
which keeps poking out awkwardly but persistently from under the fabric 
of statehood. The trends toward a world culture as described by Mr. 
Mazrui are in part causative of this asymmetry. Mr. RICHARDSON suggested 
that the most important transition task should be to address this cultural 
manifestation. All model builders, should take account of the poetry of 
the world. To ignore it would raise the perfectly rational question: What 
price peace? 

The Caamman asked whether there was sufficient emphasis on the pro- 
cedural possibilities for institution-building in the formulation of the meth- 
odology of the WOMP. He also suggested that Mr. Mazrui characterize 
some of the transitional strategies towards a world culture. 

As to the pluralities of models and the fact that the Project is not trying to 
present the model of world order, Mr. SAKAMOTO pointed out that we are 
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trying to stimulate interest in model-building, not produce any one of our 
efforts as The Model. We would like to have as many relevant models 
as possible, so that we can proceed to try to improve or reconstruct the 
conflicting points among the different models, comparison being the next 
level of the endeavor. The problem can be adjusted in the process of 
revision, for none of our models are intended to be the terminal models. 
What is most important in this connection is that our models should be 
equipped with a built-in mechanism which enables adjustment of different 
models and self-modification of any agreed-upon model in the course of 
historical development. 

To Prof. Lasswell’s question about the institution-building procedure, Mr. 
SAKAMOTO replied that some teams have touched upon this while others 
have not yet reached it. It is certainly an area to which we must pay atten- 
ticn in designing the models. 

On the problem of self-determination and autonomy for smaller units, 
Mr, SAKAMOTO’s general view was that there is, both domestically and inter- 
nationally, a trend toward the dispersion of power. The five-power or 
multipolar model seems to be a transition state which will not stop with 
five powers. There will also be a tendency toward dispersion of power 
within the blocs attached to the big powers at the present, a tendency 
toward depolarization within the Eastern bloc, the Western bloc, the so- 
called Third World; and then even within such big countries as the United 
States, the Soviet Union, and China. This trend toward dispersion of power 
will mean the democratization of world politics, at the inter-bloc, intra-bloc 
and subnational levels. The secessionist movements are an inevitable step 
that we have to go through; it is one of the most important and difficult 
that we face within our models, because it requires a radical re-examination 
of the principle of sovereignty and domestic jurisdiction. 

Mr. Mazrur read from his notes, “War is a healthy sign,’ said the girl 
from Bangladesh.” That, in its totality, is so significant, especially in its 
relationship to what Mr. Sohn was talking about. Mr. Mazrur explained 
that in his earlier model, he had postulated peace as the precondition for the 
realization of other values. There is a tendency for people from developed 
countries to regard peace as the primary value and for those from less 
developed countries to emphasize economic welfare or social justice or both. 
As to Mr. Sohn’s model, correctly there is an assumption that without peace, 
other values are at stake. Our assumption is that without social justice, 
other values are in danger. 

Mr. Mazrui expressed pleasure that at least part of the North American 
team regarded war prevention and peace as prior to other values. Why? 
Because, the United States, has a capability for destroying the rest of man- 
kind. That there is a close attachment to the value of peace among the 
citizens of a country capable of destroying the rest of us is fortunate from our 
poiat of view, but that is not incompatible with our own preference for other 
primary values. Mr. Mazrur agreed that there is a presumption of power 
in our thinking that we can restructure the world and have a total of twenty 
nations, or that we can facilitate the emergence of a world culture. But 


276 


our ambition for WOMP is really to generate concern to influence views. 
Yet behind it all is a sense of urgency that these things ought to be said 
just in case those who have the capability to alter events should conceivably 
be responsive. 

As to a transition strategy towards a world culture, the African 
team emphasizes the value of mobility. The majority of the world’s 
people never move more than 75 miles from the village in which they were 
born. We think of mobility as a human resource that could transform the 
quality of life, if it were more equitably distributed. We include in the 
concept of mobility the idea of intellectual mobility, the transmission of 
certain skills as well as consolidation of the finer tastes of humanity. The 
rationale for encouraging a situation where every child in every part of the 
world would be made to learn one world langauge, one regional language, 
and one national or communal language is that we would thus maximize 
capacity for mutual awareness and narrow the areas of disparity. Language 
as a medium of thought and comprehension should itself be more equitably 
distributed. 

Mr. Fax remarked that the American team did not accord primacy to 
the value of peace. One of the things those in the Project have learned 
through their experience together is the extent to which peace disassociated 
from the values of justice and welfare is first, not possible and second, not 
necessarily desirable. Consider, for example, “justice” within a South 
African style world system. South Africa presents us with an image of a 
rather good peace system, if you measure it by the absence of violent deaths 
per year, yet it is an intolerable political system if measured in terms of 
the values of human self-realization. The minimization of violence as a 
value—aside from the avoidance of a self-destructive war-—tends to rein- 
force whatever distribution of values exists. Whether one is prepared to 
assert the primacy of peace at a particular historical time depends on how 
beneficial that distribution appears to be. In Mr. Fax’s opinion the dis- 
tribution of these other values within the world system at the present time 
is so bad that they and concern about creating a greater degree of peace 
must be dealt with simultaneously. 

Commenting on the North-South distinction, so vividly introduced by the 
young woman from Bangladesh, Mr. Faux felt that, in the American context, 
it was important to realize that there is more to that distinction than a notion 
of geography. There is also a North-South issue within the principal 
societies of the world. Within the United States there are 26 million people 
who dont have enough to eat—here in the most affluent country in the 
world. This domestic North-South problem was, closely associated with 
efforts he had been making to identify and emphasize those social forces 
within domestic political structures that are potentially progressive, because 
they have the most to gain and are most committed to overcoming the in- 
justices that presently exist. Thus, the issue of domestic poverty is a sig- 
nificant world order issue. 

Turning to Mr. Sohn’s comments, Mr. Fax remarked that they exemplified 
the point he was trying to make. We have heard a great international 
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lawyer who has devoted his life to the endeavor of strengthening the world 
order system, but he is using criteria to assess progress that are so legalistic 
that he identifies the world we live in as a vast improvement over the world 
of ten or twenty years ago. It is incredible that this can be said by a man 
of Louis Sohn’s sensitivity and compassion in the United States at this 
time—after a decade of large-scale warfare carried on with no constitu- 
tional mandate, with only the most slender legal mandate of any kind, rely- 
ing on the most fiendish high technology weapons to batter relentlessly 
civilian populations in the Third World. It illustrates the danger of law 
becoming the opiate of the lawyer, inducing a false consciousness of the 
very worst sort, because under its influence one may believe that so long as 
one is engaged in a technocratic role—producing legal documents—one is 
involved in a process the outccme of which will somehow be relevant in a 
positive way to the manner in which human beings exist and interact. If 
there is one thing international lawyers have to learn and know, it is that 
their understanding reflects a condition of alienation—alientation from the 
very values they profess to be serving—insofar as they are not willing to 
examine the relationship between law and the impact of law on the be- 
havior of governments and other actors. Particularly, at the present time, 
with major governments committed to a series of highly regressive policies, 
it becomes essential to guard against the lure of wishful thinking and to 
resist the unintended consequences of using law and legal rhetoric to rein- 
force and obscure the very worst tendencies that now prevail in world 
aifairs. 

Mr. Korsan also thought that Mr. Sohn’s comment was the single most 
noteworthy one made during the discussion. He said that the world is 
getting better because there are negotiations about the law of the sea— 
without really looking at what has happened to the law of the land. To 
say that the world has improved since World War II is really the height 
of insensitivity. Mr. Mazrui characterizes Americans as mobile; Mr. 
Korsar found them to be psychologically the least mobile of all people, 
with very little sensitivity to the rest of mankind. He was moved by the 
point made by the young woman from Bangladesh that war is a liberator 
in the conditions in which we live, although she misstated her case by 
reference to “minorities” rebelling against “majorities.” In the case of her 
own country, it was the majority that rebelled against the minority. Yet 
an international lawyer would call that “secessionist”—-another example of 
insensitivity. Majorities do not secede; they assert themselves. 

The problem of the primacy of peace as a value has manifested itself 
within the Project: it has been the criterion of the German team, and Mr. 
Kotani was glad to hear from Mr. Falk that this is no longer so in the 
American project. It is interesting that the peace offensive has been 
launched by the world’s major powers; as soon as it becomes the absolute 
criterion, peace means status quo. And how do you maintain the status 
quo? Essentially by penetrating, by dominating, by making a large part 
of the world subservient. That situation will not improve through peace 
because the present system provides no framework for the peaceful settle- 
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ment of disputes, no matter how much you may desire it. The American 
team should concern itself with peace insofar as the behavior of the United 
States is concerned, but other countries must pursue other values, includ- 
ing liberation, assertion of identity, and autonomy. Mr. KotHarr pointed 
out that he came from a relatively pacific country and was personally a 
rather non-violent person. He was not advocating war or unnecessary vio- 
lence, but he was compelled to say that events such as recently occurred 
in the Indian subcontinent were important, and more such developments 
will take place in Latin America, in the Middle East, and possibly in South- 
east Asia after the Indochina war is all over. 

Mr. Korsanı referred to the two questions posed to him. The first 
concerned whether the Indian model includes a redistribution of world 
resources. He thought that the present mechanisms, namely of economic 
and foreign aid, are instruments not of redistribution but of further domi- 
nance. Two mechanisms suggest possible alternatives. One would be a 
more institutionalized process of transfer of resources based on consensus 
in world bodies. There have been some beginnings in this but it is not 
yet very hopeful, although it may improve with increased participation 
by underdeveloped countries in world institutions. The other area would 
be a transfer not so much of resources but of skills and know-how and 
technical competence—these are even more important than resources. 
That is what one of the speakers from the floor had referred to: a consortia 
of developing countries, several of which have an excess of technological 
capacities and can help other underdeveloped countries. The more these 
countries of the Third World—of the South—help each other, the better 
chance they will have to assert their own dignity and autonomy. 

The other question was whether the Indian model takes account of the 
“poetry of the world,” its diversity. The most salient point of the Indian 
model is its emphasis on diversity. It does not aim toward a single world 
identity. The ultimate of life is not to achieve an identity with the world 
as a whole, but an identity for individuals. 


Juvrra HALL 
Reporter 


JOINT LUNCHEON WITH THE SECTION ON INTERNATIONAL LAW 
OF THE AMERICAN Bar ASSOCIATION 


The meeting convened at 12:45 p.m, April 27, 1972. Harry A. Inman, 
Chairman of the Section on International Law of the American Bar Asso- 
ciation presided. 

The luncheon address on “Current Legal Problems of the United Nations” 
was given by Constantin A. Stavropoulos, Undersecretary-General for Legal 
Affairs of the United Nations. The text of his remarks can be found in 
The International Lawyer, Volume 7, No. 1, January 1973. 


Business MEETING 


The business meeting of the American Society of International Law 
convened at 9:35 am., April 28, 1972, President Harold D. Lasswell, 
presiding. 

Judge Epwarp Dumpautp, Secretary of the Society, read the list of 
members who died during the year: 


In Memorium 


Abdul-Majid Abbass, Carbondale, Illinois, member since 1947, died May 
13, 1971. 

ae Alduk, New Castle, Pennsylvania, member since 1964, died July 
12, 1971. 

ee R. Barrett, Buffalo, New York, member since 1953, died September, 
1971. 


aro Cannon, New York, N. Y., member since 1964, died December 

26, 1971. 

Elliott E. Cheatham, Nashville, Tennessee, member from 1946 to 1970, died 
January 12, 1972. 

John D. Cofer, Austin, Texas, member since 1965, died February 28, 1971. 

Charles S. Collier, Washington, D. C., member since 1930, died July 9, 1971. 

Francis Deak, New York, N. Y., member since 1927, died January 21, 1972. 

ooa Determann, New Haven, Connecticut, member since 1967, died 
1971. 

Richard E. Erway, New York, N. Y., member since 1959, died June 1, 1971. 

William M. Farrer, Los Angeles, California, member since 1966, died 1971. 

Ingemar E. Hoberg, San Francisco, California, member since 1970, died 
February 26, 1971. 

Archibald King, Washington, D. C., member since 1916, member emeritus 
1966, died June 8, 1971. 

Denys P. Myers, Washington, D. C., member since 1908, member emeritus 
1966, died February 11, 1972. 

Pa B. Otterman, Washington, D. C., member since 1946, died June 26, 

1. 

Pedro L. Perea-Rosello, Ponce, Puerto Rico, member since 1965, died De- 
cember 9, 1971. 

Antanas Repsys, Chicago, Illinois, member since 1959, died 1971. 

Francis B. Sayre, Washington, D. C., member since 1915, member emeritus 
1966, died March 29, 1972. 

Herbert Schachian, New York, N. Y., member since 1945, died 1972. 
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Curt Sluzewski, London, England, member since 1952, died May, 1970. 
eer Williams, Saskatoon, Saskatchewan, Canada, member since 1970, 
ied 1972. 


Mr. Auwyn V. Freeman delivered the following memorial to Archibald 
King: 


Those of us who knew Colonel Archibald King must ever retain the 
memory of a gracious, kindly, and scholarly human being, whose career 
in the United States Army not only enriched its intellectual resources, 
but injected a perspective and an incisive practicality into the disposi- 
tion of the manifold legal problems which arise in peace as well as in 
war. He was on active service for over 30 years, and his contributions 
to that service are too numerous to list here. His usefulness to the 
army was so great that he was called back to the Judge Advocate 
General's Office after the age of retirement and took a major part in 
the preparation of the then new Uniform Code of Military Justice, 
which provided reforms and improvements he had long advocated in 
the administration of justice in the armed forces. 


I was privileged to serve under Colonel King in the old War Plans 
Division of the JAG office, which was subsequently re-named the 
International Law Division. To have been associated with this fine 
and beloved gentleman was one of the most delightful interludes of my 
professional career. All members of his staff had the deepest respect 
and affection for him. 


Archie King maintained a life-long interest in the work of our Society 
and contributed some timely papers to the Journal. His articles on 
Taxation of Friendly Armed Forces and Jurisdiction over Friendly 
Foreign Forces laid the essential groundwork for subsequent explora- 
tions of the subject. One of his last publications was a mulatin 
paper relating to Sitting in Judgment on the Acts of Another Govern- 
ment. 


Time does not permit even a bare aperçu of the many incidents that 
reveal Archibald King’s exemplary character, but a little known episode 
toward the end of hostilities in World War II attests in small degree 
the intellectual honesty and humanity that motivated his every action. 
On the morning of that fateful explosion over Hiroshima, as Colonel 
King and I entered the old Munitions Building, our glance caught 
the headlines of the morning paper announcing the first atomic bomb 
attack. Archie’s face turned white as he stopped, piercing my eyes 
with a troubled inquiry: “Freeman, did anybody from the Chief of 
Staffs Office ask you for an opinion on the legality of this weapon?” 
Now, it should be observed that the division of the JAG office headed 
up by Colonel King was charged with responsibility for legal advice 
on all aspects of international law pertaining to the conduct of the 
war. Literally hundreds of questions had been referred to us by the 
Chief of Staff for our opinion on the lawfulness of a contemplated 
action. We had been consulted on everything from interpretations of 
the 1929 Geneva Convention on Prisoners of War, to the prosecution 
of war criminals; from the right of para-medics to carry side-arms in 
an airplane over the jungle, to the legality of crop-destroying chemicals 
against Japanese units holed up on islands in the Pacific. Yet no 
inkling had been given to us of the pending atomic blow. 
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King’s reaction was characteristic. First, he assured himself that no- 
body in the office had been asked for a legal opinion on the weapon. 
Then he turned to me and said “Let’s go down to see General Cramer.” 
Myron Cramer was the Judge Advocate General of the Army. In 
Cramer’s office, Colonel King filed a formal protest that his division 
had not been consulted, insisting that it be made a matter of record 
that the question of legality or illegality of that use of the bomb had 
never been presented to us. Possibly some in the army may find this | 
incident rather strange; but it was a revealing mark of King’s integrity. 


And so, today, it is fitting that this modest but so merited a tribute 
be offered to an army jurist whose career exemplified the finest tradi- 
tions of both the military and the law. 


The members rose and observed a moment of silence in memory of the 
deceased. 


TOWARD A CONTINUING APPRAISAL OF THE [IMPACT OF INTERNATIONAL LAW 
AND THE ASIL ON THE TRANSNATIONAL DECISION PROCESS 


Presidential Address by 
Harold D. Lasswell 


The ASIL is not unaccustomed to explain and justify itself to its mem- 
bers, prospective members, and donors. For many years the principal 
source of outside support was the Carnegie Endowment for International 
Peace. Ten years ago the Society obtained a substantial grant from the 
Ford Foundation. We committed ourselves to the importance of diversify- 
ing our sources, and the Ford Foundation, when our grant was extended 
in 1970, clearly indicated its intention to avoid becoming the sole supporter 
of the Society. I think it is fair to say that while we were in principle 
willing to leave the arms of Uncle Andrew and Mother Ford, we did not 
promptly bestir ourselves to don our orange robes and take our chances 
in the highways and byways of the cold, cold world. Quite recently the 
situation has changed. We have sought multiple sources of support and 
the results are encouraging, as indicated in Chart 1, Foundation Support. 

The first large benefactions date from an era when the now-notorious 
optimism of so many influential elements of European and American society 
was encouraged by official and private initiatives on behalf of arbitration 
treaties and tribunals and when international law seemed to be an obvious 
means to peace. No need to rehearse the tragedies that have already dis- 
figured the public order of the twentieth century. Official and private sup- 
port for international law has continued, though with drastically different 
expectations. The halo effect that created a climate of genteel optimism 
at the coupling of the rhetoric of law and peace has melted like the 
legendary wings of wax. When we seek to obtain assistance for teaching, 
research, and consultation in international law today, the questions are 


1 The Charts referred to can be found at p. 291 ff. 

I want to thank the Executive Director and his associates for their assistance in the 
preparation of these charts as well as the data found within the text of this address. 
In particular, I appreciate the indispensable contributions made by James Nafziger. 
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rough. We are asked if there is such a thing as international law in a 
world of power? Can the language of law contribute to peace; or is it a 
tattered semantic garment wrapped around the sword handles of the 
barbarians who sacked Rome and have been sacking one another ever since? 

The questions can be glib, even frivolous. They can also be technical, 
and seriously intended. How do we conceive of international law in such 
a way that it holds a measure of promise, however chastened, for a world 
order that maintains a tolerable peace? How does our Society fit into the 
picture? The interrogators are from among consultants and staff members 
of foundations and governmental agencies who are increasingly concerned 
with social indicators of effective impact. 

As a rule the quest for indicators is not conducted by simple-minded 
people. The examiners are under no illusion that numbers tell all, or that 
the Sermon on the Mount or the Koran ought to be in bar-charts. They 
are, however, impatient of rhetoric when it is too empty to allow partial 
interpretation in terms specific enough to refer to at least some features 
of law and society. | 


Membership and Role 


It is much easier to describe how hard we work than to demonstrate 
that it makes a difference. We can, for instance, kegin with the member- 
ship record of the Society and assert that we must be doing something 
right or our growth would not continue (from less than 1,000 in 1942 to 
over 5,500 today, see Chart 2, ASIL membership). Nor would the amount 
of money received from members have so increased (from $42,000 to 
$113,000 in the last decade, see Chart 3, Membership Income from Dues). 

It is suggestive to examine our record more carefully. In the last year 
or two our “regular” membership has somewhat declined, probably because 
of the recent raise in dues, however foreign [“non-resident”] and “student” 
membership have risen substantially, so that each of these three categories 
—regular, foreign, and student—accounts for about a quarter of the total. 
Other categories—“corporate” and so on—have been steady. (See Chart 4, 
Membership by Categories. ) 

But what of our potential? From total replies to a questionnaire returned 
by members of the Society in 1969, 44% were from full-time teachers of 
law and political science; 27% of the replies were from members engaged 
in private law or business. (See Chart 5, Professional Identification of 
Members.) It is reasonably clear that most full-time teachers of inter- 
national law in the United States are members of the Society. They are 
dispersed in about 100 law schools with about 150 teachers of international 
law, and in 250 departments of political science with approximately 300 
teachers. So far as potential is concerned among private practitioners, 
there seems to be no reliable information on how many lawyers in private 
practice regularly engaged in handling controversies that involve inter- 
national legal questions. Perhaps it is of interest, though the significance 
is unclear, that the percentage of our overall increase in membership re- 
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cently has been exactly one-half of that of the American Bar Association: 
whereas the latter increased by 31% between 1964 and 1972 (118,000 to 
155,000), our increase was only 15.5% (576 to 664). 


Meetings and Other Instruments of Communication 


The Society relies on communication as the chosen instrument for in- 
fluencing ourselves and others. The principal audience members are those 
who are professionally active in international law, the members of adjacent 
professions, and other participants in the decisions that involve international 
legal considerations. Since meetings are the traditional channel of reliance 
by a professional society for direct communication, both frequency and 
attendance are time honored indicators of vigor. A rough indicator of 
attendance at Annual Meetings can be obtained from money income, which 
is now five times what it was five years ago. (See, Chart 6, Income at 
Annual Meeting and Dinner.) We have discovered that until recently no 
“body count” was made of attendance at these affairs. 

The Annual Meeting is supplemented to an increasing extent by regional 
meetings; 97 have been held during the past decade, not all of them in 
the United States. (See, Chart 7, Regional Meetings. ) 

The printed publications of the Society continue to be our chief 
means of immediate and cumulative impact. The core organs are the 
Journal and the Proceedings. From 1952 to date, the circulation of the 
Journal has almost tripled. Since’ 1962, its first year of publication, sub- 
scriptions to International Legal Materials have increased at about the 
same rate. 


CIRCULATION OF SOCIETY PUBLICATIONS 


Amer. Journal Int. Legal 
of Int. Law Materials 
1952 2920 
1963 4821 530 
1967 6031 774 
1969 7228 1091 
1972 8069 1779 


The Society now has a book publication record. It began as recently 
as 1964 and now comprises 22 titles. 


1964 
International Legal Studies: A Survey of Teaching in American Law Schools 
East African Unity Through Law 
The Socialist Commonwealth of Nations: Organizations and Institutions 
Legal Advisors and Foreign Affairs 
Foreign Enterprise in India 


1965 
Foreign Enterprise in Nigeria 
Foreign Enterprise in Colombia 
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1966 
Legal Advisers and International Organizations 


1968 
The Vietnam War and International Law (Volume I) 


1969 
Foreign Enterprise in Mexico 
International Law in the Twentieth Century 
The Vietnam War and International Law (Volume II) 


1970 
Nuclear Proliferation: Prospects for Control 
Internationa! Law and the Social Sciences 
International Telecommunications and International Law: The Regulation of the 
Radio Spectrum 


1971 
The International Law of Civil War 
The Effectiveness of International Decisions 


1972 [to mid-year] 
Law, Institutions and the Global Environment 
The Vietnam War and International Law (Volume III) 
Civil Strife in Latin America 
Foreign Public Lending—Legal Aspects 
Long-Term International Monetary Reform (“Studies in Transnational Legal 
Policy.” ) 


A conspicuous gap is the failure of the Society to utilize fully the 
principal instruments of the communications revolution, whether the targets 
are selected or mass audiences. We rarely use television, radio, or the film 
to assist professional or general education, or public information. We do 
not yet participate in consortiums to supplement our library with micro- 
equipment, or to exchange, store, and retrieve research data for computer 
use, 

The fact that we have not yet had sufficient demand in the Society to 
utilize these media can be accounted for in several ways. I suspect that 
a critical factor has been lack of intense motivation to disseminate either 
knowledge or concern for international law widely throughout the Ameri- 
can body politic. If we consider words as partial indicators of the intensity 
of motives, we may note that meetings at the Society or the Journal con- 
tain little advocacy of such comprehensive objectives and programs. Pre- 
sumably this is related to the early tradition of the organization which 
emphasized close association with public officials, evidently assuming that 
whatever would be endorsed by conspicuous public officials and by eminent 
members of the Eastern bar would be acquiesced in and supported by 
lesser luminaries. A glance at the genteel epach of Elihu Root, for 
example, shows that annual meetings brought the effulgent few into 
proximity to a somewhat more numerous few. 


Impact on the Flow of Decision 


At this point we must stress what has been implied from the beginning. 
Fundamentally the Society is open to appraisal by foundations and other 
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agencies and individuals in terms of the estimated role of international law 
itself in the flow of decision. If such a role is acknowledged, the next 
question is the Society’s impact on decision. 

That the overriding aim of the ASIL is to activate international law as 
an instrument of at least minimally tolerable public order is evident. From 
the countless assertions of goal to be found in the potted oratory and 
published wisdom of the Proceedings, statements can be formulated that 
partially specify what is implied. We conceive of international law as the 
authoritative and controlling component of decisions that are international, 
and are either universal or regional in scope. International law is special- 
ized to the task of achieving and effectuating perspectives of shared interest. 
The inference is that to cultivate international law is to assist in evolving 
an intelligence function that clarifies specific objectives and strategies in 
the light of realistic information and critical estimates of the relevant 
context; to foster promotional activities that successfully mobilize effective 
demand for appropriate official and private action; to assist in formulating 
prescriptive norms that consolidate authoritative expectations in relevant 
ways; to invigorate invoking procedures that inaugurate the measures 
required to give effect to prescriptions; to execute the application functions 
necessary to accomplish tenable invocations; to terminate incompatible and 
obsolete prescriptions and deal equitably with established expectations; to 
appraise the degree to which policy goals have been optimally realized and 
to locate instrumental and imputed responsibility for success or failure. 
The Society is a professional society whose role in affecting decision is, 
for the most part, deliberately restricted to the intelligence and appraisal 
functions. 


The Intelligence Function 


The Society is contributing to the intelligence function of official and 
unofficial participants by means of the meetings and other occasions of 
communication referred to above. However, we are not content with indi- 
cators of the type summarized before. What evidence is there, for example, 
that international law does actually come to the attention of wider circles 
than international lawyers themselves, and that its role is taken seriously? 
When we meet fellow citizens who doubt the actual or possible significance 
of international law, we have direct evidence of the failure of ourselves 
and our colleagues to reach beyond traditional constraints and to deal 
effectively with public education and information. 

An indication of the relative neglect of international law among lawyers 
is the modest part that topics in international law play in the programs of 
bar associations. The Section on International Law convenes during the 
Annual Meeting of the ABA and also co-sponsors a luncheon meeting 
during our Annual Meeting. At the state level, there are some World 
Peace through Law Committees associated with State Bar Associations. 
The story is much the same at the county and local bar levels. For 
exceptions we must turn to special bars, such as admiralty, or to such out- 
standing instances as the Association of the Bar of the City of New York, 
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which sponsors the Dag Hammarskjöld lectures and also holds joint meet- 
ings with the Society. 

The situation is not as disacvantageous as it appears above if we take 
into account the degree to which the doctrines, procedures, and organs of 
“private international law” are referred to. In the United States, at least, 
these dimensions are often noz perceived as part of the subject, and no 
research is at hand that tries to sort them out. Those who are concerned 
with international law need tc produce “recognition shock” among mem- 
bers of the bar who would be astonished to identify the language they have 
been speaking all during their professional lives as international law. We 
must also note that even joint sessions between the Society and other law 
associations have a fluctuating career. 

It has often been said that although many steps can be taken to increase 
the Bar’s awareness of internetional law, change will be slow until law 
school curricula and bar examinations are changed. Estimates of the 
amount of attention given to international law in state bar examinations 
indicates that only two jurisdictions have included the subject—New 
Jersey and Puerto Rico. Mor2over, international law questions have ap- 
peared only once in the last ffve years of New Jersey exams and then as 
an optional question. 

The most far-reaching propcsal for reorganizing the law school curricu- 
lum proceeds from the proposition that transnational interactions have 
been increasing at a rapid rate, and are likely to continue. Therefore a 
present and future oriented law school curriculum should begin with the 
consideration of law in the entice world community, in this way establishing 
a context in which all subsequent problems are regularly seen. If anyone 
doubts that legal education has at least an exclusionary effect, he can point 
to the persisting non-percepticn of the international legal dimension that 
has been characteristic of the outlook of the profession as a whole. 

What we have said about the legal profession applies even more em- 
phatically to the professions that specialize on adjacent sectors of society. 
Among specialized social scientists a continuing motivation has been to 
emancipate their field of inquiry from the traditional burden of utilizing 
the facts to justify the normative dogmas of theological, ethical, and legal- 
istic systems. Inspired by the success of the physical sciences, which they 
have in part attributed to ther hard won freedom from normative theory 
and from the use of anecdote and parable instead of factual data, they 
have drifted yet further from legal scholars. The perception of how deeply 
the institution of war is intertwined with other social institutions has down- 
graded the impact often ascribed to international legal doctrines, proce- 
dures, or structures. 

Several indicators can be us2d to display the current alienation. One is 
a record of the degree of attention that is given to international legal 
matters at meetings of other scholarly associations. Topics related to inter- 
national law may appear on the agendas of organizations such as the Inter- 
national Studies Association and the Association of American Law Schools 
but such subjects seem to be largely absent from meetings on economics, 
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sociology, anthropology, history, social geography, and social psychology. 
The exception is political science, though the figures are not impressive: 
The American Political Science Association devoted five sessions to inter- 
national law related-subjects at its 1969 Annual Meeting; but in 1970 and 
1971 the number had dwindled to two. In the rather distant past the 
Association and the Society met at the same time and place and regularly 
held joint sessions. l 

If international law is to be more effectively incorporated into the 
courses and seminars of professional schools of law and the social sciences, 
“new-style” publications will be necessary. Such publications will locate 
legal concepts, communications, procedures, and structures in a context 
that gives explicit attention to interconnections with naked power, pre- 
tended authority, economics, and other relevant sectors of the social process. 
It is precisely in this cross-disciplinary field that the Society’s work is most 
impressive. In part Society publications reflect the initiative taken ten 
years ago to provide structures adequate to the appraisal and intelligence 
functions of our Society. The Board of Review and Development was 
created and it set up panels of a cross-disciplinary character to inquire 
into the state of research and teaching in international law, to make 
recommendations, and to sponsor some exploratory studies. At least one 
title (by Gould and Barkun)? has already established itself among the 
limited number of guides to the connections between international law and 
world community. 

Trends in the content of the textbooks used in legal education suggest 
that these books are likely to take advantage of, and to strengthen, trends 
toward the use of interdisciplinary materials generally; and, more explicitly, 
of materials pertinent to international law. A sample of widely used 
texts in law schools (from 1910 on) shows that court opinions have been 
used less frequently than other types of content, including factual and 
scientific items. Inspection of “textbooks” or “readings” in the social 
sciences suggest that these fields are reaching out to include more formal 
legal material, notably in the international field (United Nations and other 
transnational organizations). Presumably any publication that relates the 
formal to the factual-analytic context will be especially well-received. 

The activities of the Society summarized in the preceding discussion 
have dealt with an unofficial phase of the intelligence function. For the 
moment the problem was narrowed to examining the role of the Society 
in reaching the attention of members of the bar and other professionals 
who specialize on the world community. Presently we refer to data that 
connect our operations with official intelligence gathering, processing, and 
dissemination. 


The Promotional Function 


As remarked above, the Society refrains almost completely from mobiliz- 
ing support for particular persons or outcomes in the arena of formal 


2 Wesley L. Gould and Michael Barkun, INTERNATIONAL Law AND THE SOCIAL 
Sciences (1970). 
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decision. However, it is important for internaticnal legal considerations 
to figure in the programs of political parties and pressure associations, and 
to appear in editorial comment and news reports. If we examine the fre- 
quency with which international law is mentioned in party platforms. 
we must concede that our members or our collective actions have not had 
much effect. Looking at the platforms of both parties, one finds no more 
than a half a dozen references in the last dozen years. 

Obviously the statements about international law that appear in public 
channels of advocacy are to be distinguished from references that are 
primarily informative (designative). Only the latter statements come 
strictly within the scope of the intelligence function. When qualified 
persons devote space or time to the careful clarification of policy goals, 
to the balancing of alternatives in reference to available projections of 
the future, and to estimating costs and benefits in the light of historical 
and analytic knowledge, the function most directly served is intelligence 
rather than promotion. 

Much of the published output of the Society is intended to fulfill the 
obligations of scholars to inform, and deliberately falls short of propagating 
a single solution to a controversial issue. When the Society provides a 
forum where competing viewpoints are presented for critical evaluation, 
it is contributing to the stream of communicated intelligence. Its activities 
would be unmistakeably promotional if it were to send an official delega- 
tion to lobby the Congress, or to arrange a march on the White House 
to demand a life appointment as presidential advisor for Henry Kissinger 
(or to demand some other life commitment). It should be added that 
the real impact of some of the Societys study panels on the policies of 
the United States, other governments, and the United Nations has been 
important. Outstanding examples are the panels on the Law of Treaties, 
the International Movement of National Art Treasures, International Tele- 
communications, the Global Environment, and the Protection of Diplomats. 
These panels typically promote not single solutions, but a variety of criti- 
cisms and suggestions. 

Since disciplined projections of the future are part of the intelligence 
function, it is relevant to report that in recent years concern for the future 
of international law in general and in particular matters has been a 
growing theme. The “future” orientation of the literature is revealed by 
a quick look at the titles published in the last few years: the “future” of 
the international monetary system, of satellite communications, of the 
oceans, and of the international legal order, as well as The Future of 
Money, The Future of the Strategic Arms Race, and lastly Surviving the 
Future!! 


The Prescribing Function 


If we conceive of an authoritative and controlling prescription as an 
operational norm, it is apparent that no single indicator is entirely satis- 
factory. The number of treaties registered at the United Nations (21,445) 
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and the number of multilateral conventions deposited with that organiza- 
tion (195) provide a basis for inferring that various expectations are be- 
coming crystallized. Inferences are not definitive until data are available 
concerning the degree of conformity in the total flow of pertinent decision. 
The analysis of the prescribing function is further complicated by the 
crystallization of authoritative and controlling expectations that are un- 
accompanied by explicit enactment (“customary law). 

In this connection we remind ourselves of the fact that all members of 
the Society whose writing is widely accepted as “authoritative” are par- 
ticipating in the process by which operational expectations are crystallized. 


The Invoking Function 


When prescriptions are provisionally utilized to characterize a concrete 
situation as conforming or failing to conform to international law, we have 
an instance of invocation. If we let our mind’s eye roam over the world 
community process, it is evident that thousands, indeed millions of invoca- 
tions are made every day. Recall that the decision process is both formal 
and informal, official and unofficial. Prescriptions become fully recognized 
as they are taken into consideration in the endless discussion of claims and 
counterclaims that are put forward in the everyday conduct of the world’s 
affairs. 

Many fascinating and clarifying inquiries might be made in the societal 
sectors of government, business, education (and so on) to discover trends 
in the frequency with which private parties in controversy with one another 
in particular factual circumstances refer to the prescriptions supposedly 
formulated in treaties or elsewhere to buttress their demands. Pertinent 
here, for instance, are the invocations of human rights in anti-discrimination 
confrontations. 

A direct tie-in with the Society would be established if new points of 
view disseminated through Society channels and members would be in- 
voked in discussion and controversy. 


The Applying Function 


When the provisional characterization of a situation is finally recon- 
sidered in terms of a prescription, an application has been made. Although 
many of these applications are the work of official transnational structures, 
the largest volume of official acts is by national structures when the parties 
are transnational and explicit references are made by the claimants or de- 
cision makers to allegedly international prescriptions. Further, in the 
absence of explicit references, scientific observers recognize relevance to 
an international legal prescription. In the absence of exhaustive analysis 
we thought that we might use as a partial indicator the number of cases 
decided at different appellate levels in the United States which are cited in 


3 For a critical evaluation of U.N. figures, see Adolf Sprudzs, Status of Multilateral 
Treaties—Researcher’s Mystery, Mess or Muddle? 66 A.J.I.L. 365 (1972). Note also 
the work of Professor Peter Rohn. 
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a standard citation service as in some respects pertinent to international 
legal categories. But there were too many problems to be resolved. In- 
tensive sampling would reveal presumptive indicators of at least some 
impact of the Societys publications if they are (1) quoted, (2) cited, 
(3) paraphrased by the briefs of arguments made by the parties or by the 
court's opinion. 


The Termination Function 


We identify and emphasize the function of termination partly because 
the tempo of social change has been increasing, and older arrangements 
are becoming obsolete more rapidly than before. Those who build up 
expectations of advantage during the years when a prescription is in effect 
seek to obtain compensation for the deprivations to which they are sub- 
jected as a result of termination. All parties justify themselves in terms 
of international prescriptions. Although our actual impact on the clarifi- 
cation of common interest in this area may have been slight, an examination 
of our record shows that we are at least active in facing the difficult issues 
involved. This is reflected, for example, in the increased attention to 
“expropriation” or “nationalization” in the Journal, International Legal 
Materials, sessions of the Board of Review and Development panels, re- 
gional meetings, and sessions of our Annual Meeting. Obviously, a num- 
ber of our practicing members are actively engaged at every phase of the 
termination process. 


The Appraisal Function 


Much of the stream of communication with which the Society is involved 
is expressly specialized to appraising the impact of international law, and 
assigning “responsibility” for its success or failure. The appraisal function 
is one of the most important, hence sensitive, components of the total 
process of decision. We know that government officials and political 
leaders are often open to attack according to the support or non-support 
allegedly given to international legal prescriptions and institutions. Exec- 
utive commissions of inquiry have reviewed the past record, and sub- 
committees of Congress have undertaken similar tasks. When the conduct 
of particular persons in specific circumstances is under review, we classify 
it as part of the “application” phase of the total process of policy formation 
and execution. If the problem is enlarged to include the whole conduct 
of the war by responsible leaders and agencies, or the commercial and 
investment policies of national or international authority, the task is one 
of appraisal. 

Our Society acts on the assumption that one of the principal opportu- 
nities open to the scholar is to contribute to the competent and non- 
partisan appraisal of public and private policy in the perspective of inter- 
national law. By including within this task the efort to understand the 
factors that condition the degree of conformity to, or deviation from, 
authoritative prescriptions, the legal scholar is motivated to work with 
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specialists whose primary aim is to study the various categories of factors 
that condition the total process. Hence the Society’s concern for genuinely 
interdisciplinary work. Our forty (40) past and present panels were and 
are interdisciplinary. They are classifiable in many suggestive ways. Half 
a dozen deal directly with investment and related economic processes. 
Four are focussed on the environment and on communication or science. 
Four are specialized to participants, either functional (“The Protection of 
Diplomats”) or territorial (“China and International Order”). Half a 
dozen are centered on regional arenas or various levels of crisis (“Regional 


Integration”, “Civil Wars”). Underemphasized are the social sectors 


(health, family, and so on) and the study of the intelligence and appraisal 
functions themselves. 


Intensive Case Studies 


While the use of readily accessible indicators of international legal 
activity helps to convey the correct impression that international law is a 
significant element in the decision process, the public indicators are less 
than satisfying. Most of us recognize that reference to international legal 
prescriptions in the final statement of a formal decision does not necessarily 
warrant the conclusion that these prescriptions had an important influence 
in shaping the result. We want to add the results of more intensive 
studies of situations, such as the forthcoming volume by Professor Chayes 
on the Cuban Missile Crisis. This carries us well beyond quantitative indi- 
cators to the exercise of disciplined judgment in examining the context. 


Implications 


The previous pages have offered a rudimentary appraisal of our activities 
as they relate to the role of international law as an agent of structural 
change in our divided, militant, and potentially suicidal world. Most of 
us are willing to take for granted the probability that what we do has 
some effect, however miniscule it may be, on strengthening the factors that 
constitute or affect the realization of a more tolerable public order. We 
use terms like “desirable,” “workable,” or “tolerable” to indicate to our- 
selves and others that we are neither innocent Utopians nor victims of a 
pathological form of grandiosity. 

In the future our reports can be more comprehensive and realistic, 
especially as legal scholars work closely with their colleagues in adjacent 
fields to devise, apply, and improve inclusive models of law in the world 
community, of the kind discussed in Professor Bozeman’s panel at this 
meeting (notably by Professor Alker).* 

Surely there are ample grounds for asserting that times have changed 
since the early years of this Society. The decision processes of the Ameri- 
can body politic are more diversified, even fragmented, than before. If 
international law is to be an effective factor in national policy, an under- 


t See supra p. 32. “Appraising the Impact of Intemational Law upon Contemporary 
Political and Social Processes: Techniques and Conclusions.” 
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standing of and a demand for deference to the component of legal authority 
must be generated and mobilized during early years of life and training. 
It must be nurtured at all levels of higher, collegiate, and professional 
education, and reenforced during years of full participation in public 
affairs. Evidently our Society’s traditional overemphasis requires correction: 
it is not enough to focus on relatively private diplomacy aimed at the top 
official elites of Foggy Bottom or a certain street in lower Manhattan. 
The entire modern polity can be said to share the fog that surrounds the 
decision process. The modern polity also operates in many streets, 
whether with or without walls. Therefore it is important to reach out to 
include within our membership, besides those whe are professionally en- 
gaged in international law or international studies, the effective leaders of 
all sectors of the American polity. It is important to supplement our 
occasional meetings and publications with all the instruments of the modern 
communications revolution. 

It would be inappropriate to conclude without a reminder of the tre- 
mendous gap that continues to separate the relatively developed from the 
relatively underdeveloped nations of the globe (employing as the criterion 
the degree of mastery over a science based technology). Chart 8, “The 
Handicaps of Underdeveloped Countries” indicates the current state of the 
gap and suggests that the degree of value realization will continue to widen 
(in terms of “electricity,” “literacy,” and “GNP,” for example). The 
implications for continuing destabilization of world public order are ap- 
parent. The size of the gap defines the magnitude of the task before us 
of overcoming the discrepancies between human aspirations toward effective 
opportunity for dignity and the present posture of world public order. 
It is the awareness of this gap—-and of its counterpart inside developed 
countries—that generates the tensions and dissaiisfactions with law— 
national or international—that are reflected in the recent spate of new 
voluntary organizations in the name of “peace,” “justice,” “mankind,” 
“humanity,” “human rights.”5 Nothing could be more apt in characterizing 
these initiatives in the civil order than the cliché that peace is too urgent 
to be left to specialists, whether generals, diplomats, or lawyers. It may 
be that in coming days our successors will visualize the ASIL as a vanguard 
organization that becomes a more broadly based territorial and pluralistic 
instrument. They may hasten its transformation inio a Society for Trans- 
national Law and Social Justice. Do not, however, hold your breath until 
this happens. 


REPORT OF THE EXECUTIVE DIRECTOR 


The Society has had the most active year in its history in the year 
since its last Annual Meeting. 


5 E.g, World Peace Through Law Center, World Association of Judges, Young 
Lawyers’ International Association, World Law Fund, International Colloquy about the 
European Convention on Human Rights, International Institute of Human Rights, 
Center for Constitutional Rights, World Institute for World Peace, Women Strike for 
Peace, Council for the Study of Mankind. 
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The membership of the Society stands at an alltime high: some 5,600. 
About one thousand of these have not yet paid their dues, a fact which 
qualifies the sense of achievement induced by the continuing growth in 
membership. But there is every reason to believe that we shall hold a 
number of these and gain enough others so that, on balance, membership 
will continue to grow slightly, or at any rate not contract. Yet one cause 
for concern, as Professor Lasswell has already noted, is the decline in 
regular membership. The academics have declined somewhat both abso- 
lutely and relatively to our total membership. It may be that some of 
them have found the increased dues burdensome. 

However, in those categories where membership is an obvious bargain, 
namely, students and persons resident abroad, growth continues at a gratify- 
ing rate. At present, the Society, though an American learned-society by 
name, has close to 1,500 members resident overseas, largely foreigners, in 
over 100 countries, of a great range of political outlook, including the 
Soviet Union. While the more the better, if there is to be any further 
upward movement of dues, it should, I believe, be confined to foreign 
members and perhaps students. I believe that we have reached the limit 
the traffic will bear in other categories for the time being. 

Expenditures of the Society also have been at an alltime high, some 
$600,000. The immediate financial posture of the Society is very good. 
By immediate, I mean immediate; at this juncture, there is no predicting 
where we shall stand after the current fiscal year. We have the immense 
burden of planning and negotiating a new, fourth major grant from the 
Ford Foundation. If we are to maintain anything like our current scale 
of activities, modest as they may be, we shall have to get a somewhat 
immodest grant from the Ford Foundation. The infusion of funds from 
the National Science Foundation we now enjoy is not, by its nature, sup- 
port we can assume will endure indefinitely. Prospects of support from 
other foundations that have extended support in the past are uncertain. 
Pending applications for project support by the National Endowment for 
the Humanities may or may not succeed. In sum, the Society’s financial 
posture is fundamentally delicate; it requires unremitting effort to keep it 
upright; and that should induce a certain caution in the commitment of 
funds, especially continuing commitment. 

The last Annual Meeting, you may well recall, set a standard of excellence 
under the leadership of John Norton Moore that has been hard to match. 
I think you will agree that Burns Weston has matched it and that both 
meetings set standards of quality, diversity, interest, and attendance which 
exceeded prior meetings. Yet I have thought at this meeting that perhaps 
we scheduled too many panels simultaneously; there has been more than 
one panel of a very high measure of excellence that had a sparse attendance. 

We have had more regional meetings this past year than ever before, 
eighteen. Several were of excptional quality. If I may refer to two that 
I was privileged to attend: One in London under the leadership of 
Rosalyn Higgins brought together a few hundred persons, nearly all of 
those who one would expect to attend a meeting of this kind in England. 
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Some members of the Society came up from the continent who had not 
been to a Society meeting for quite a while. The discussions were of 
very high quality, and the Georgia Journal of International and Compara- 
tive Law was good enough to publish the papers. 

I might parenthetically note that I think a sign of health in this field 
of our common concern is the fact that there are today, quite apart from 
the American Journal of International Law, and the student-edited journals 
that traditionally publish some articles on international law, fifteen student- 
edited, created, financed, and surviving publications on international law 
which come out at least once a year. This is an important and very 
significant development, not one for which the Society can take special 
credit but one in which we can take special gratification. 

A second regional meeting particularly worth noting took place in 
Washington on aspects of the Indochina war. Peter Trooboff organized it 
in consultation with Dick Falk, John Norton Moore and others. We use 
hopeful that the papers of that extremely successful meeting will be 
published in book form. 

While all regional meetings were not of the quality of these, generally 
speaking their quality was high. But attendance was not; at several 
meetings this last year, as in earlier years, attendance was disappointingly 
small. I wonder if this fact should not give pause to those who maintain 
that the Society requires regionalization, more local activities, more in- 
volvement of more members. Obviously these are desiderata. But, if the 
membership and others often do not turn up at meetings conveniently 
situated to them, does this suggest that they require more meetings? It 
may be that the history of frequently sparse attendance at regional meet- 
ings suggests that calls for regionalization and localization and increased 
involvement are not founded in a sense of reality and practicality. 

At the same time, Edward Gordon and Keith Highet have taken an 
outstanding initiative in organizing three lunches in New York City for 
members on salient subjects of international law. The two held to date, 
addressed by John Stevenson and Richard Gardner, were most successful; 
Emest Gross will address a third one soon, and that doubtless will be as 
successful. This suggests that, at any rate in New York—and possibly in 
a few other centers where international lawyers congregate—there may be 
particular room for a wider measure of local Society activity. 

The study panels of the Board of Review and Development have had a 
year of extraordinary activity and solid accomplishment under the guidance 
of the Society’s Director of Studies, Larry Hargrove, who will report to 
you shortly. It is important to bear in mind that it is this program which 
principally attracts foundation support. In fact, it is the only reason why 
the Ford Foundation made its current grant to us and so far as I know 
will be the only reason why it will make a future grant. The Foundation’s 
view is that a society such as ours should be able to do the normal things 
a learned society does, such as hold annual and regional meetings, 
publish periodicals, and so forth, out of its own resources. The Foundation 
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is disposed to support only the rather extraordinary interdisciplinary and 
not inexpensive activities of our study panels. 

The core of the Society’s activity, as always, is its periodicals: the 
American Journal of International Law and International Legal Materials. 
We have been fortunate that this year Brunson MacChesney has been 
good enough to serve, and to serve with distinction, as acting Editor-in- 
Chief of the Journal, and we are all most grateful to him and to Miss 
Eleanor Finch and others associated with the Journal. 

The Journal is a mark of the fact that the Society essentially turns not 
on the spending of money but on the turnover of minds—on the thought, 
good will, and voluntary services given by a great range of our member- 
ship, not least those who serve on the Board of Editors of the Journal. 
The editors do a great deal of work, some pleasurable and some plain 
donkeywork, in keeping the Journal going. 

We are equally indebted to Marilou Righini and her staff of the rela- 
tively new publication, International Legal Materials, which continues to 
grow in circulation, returns, and warmth of reception at a remarkable rate 
for a publication as specialized as it is. 

I would like to note that this year, to the regret of all, Miss Eleanor 
Finch will retire prematurely after some 40 years of association with and 
service to the Society in more than one capacity and in recent years as 
Assistant Editor of the American Journal of International Law. I know 
I speak for all of us in saying how grateful we are for the devotion and 
quality of her service all these years. We are fortunate in securing Miss 
Anne Simons as Assistant Editor to succeed her. 

What I have said so far is in our tradition. We are not, however, 
bound by the traditional. Under the leadership of the Committee on 
Student and Professional Development, which our distinguished President 
so sensibly founded and which is now chaired with characteristic verve by 
Peter Trooboff, we are looking towards wider vistas. One is the founding 
of a new publication to present the current documentation of salient 
subjects of international law in a multidisciplinary context. The other is 
the preparation of television scripts concerning lively subjects of inter- 
national law. Applications for support of both these projects are now 
pending with the National Endowment for the Humanities. And other 
imaginative projects, designed to widen the appreciation of and impact of 
international law, are in earlier stages of gestation. 

The Jessup Competition flourishes. This year, due in large measure to 
the excellent work of the executive secretary of the Association of Student 
International Law Societies, Jay Burgess, foreign participation has been 
especially notable. The Department of State has financed the travel of 
teams from Ethiopia and Zambia and Argentina, and observers from Ni- 
geria; teams from Liberia and the United Kingdom made it to Washington 
on their own motion. In addition, the competition has gone forth in some 
70 American law schools. It remains a teaching tool of real value and 
the principal stimulus for the other work of the units of the Student Asso- 
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ciation. Lastly, it may be noted that student membership in the Society 
continues to grow nicely. 

May I add a personal note. One of the privileges and pleasures of 
the post I hold is that of working with the officers of the Society, especially 
its President. It would be presumptuous of me to say to you how fortunate 
we have been in having as president as protean and imaginative a mind 
and as effervescent a soul as Harold Lasswell. I have enjoyed working 
with him immensely and I thank you for affording me that privilege. 


REPORT OF THE DIRECTOR OF STUDIES 


Let me make a comment on the study and research work of the Society 
as a whole, which includes but is not limited to the work of the Society’s 
Board of Review and Development panels. 

As the President a few moments ago indicated, we have had 40 panels 
since the inception of the panel program; 19 have passed on to their just 
rewards and 21 continue to function. During the past twelve-month 
period, all but four of these were meeting periodically as a group. Among 
these panels are six subgroups, some formed jointly between panels, and 
meeting separately from their parent groups. In addition, three special 
meetings or conferences were held during the period since our last Annual 
Meeting: one on the Andean investment code; another on the recent 
Chilean nationalizations; and a third, dealing with legal and institutional 
responses to problems of the global environment, was held at Arden 
House, New York, last fall. The Arden House Conference was a part of 
our joint program with the Carnegie Endowment for International Peace, 
under the direction of the Endowment’s aide, Ralph Zacklin. There is 
also the special research project on regulatory regimes of international 
organizations under the direction of David Leive. This research project, 
which is housed at the Society, is financed by the National Science 
Foundation. 

May I now briefly review the work of the panels which formed the 
major component of the Societys study and research activities for the 
past year. 

The Panel on Capital Formation and Securities Regulation is one which 
did not meet this year, having in process a manuscript prepared through 
the panel by its chairman, Prof. Robert L. Knauss. It is a comparative 
study of securities regulation in several developed countries. The Panel 
on China and International Order also has in process a book, Chines 
Practice of International Law, to be published in 1972. 

The Panel on Codification and Progressive Development of International 
Law, which had been dormant for a couple of years, was revived during 
the past year for the purpose of examining the International Law Com- 
mission’s proposed program of work for the next several years. It has 
met and proposes to meet again in connection with the decisions which 
the U.N. International Law Commission will be making by way of 
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charting its own future course of activity in the field of codification and 
progressive development. 

The Panel on the Future of the International Court of Justice has met 
a number of times during the period in question. Its initial piece of 
work was a report addressing the question of what the United Nations, 
through the General Assembly, ought to do regarding the possible revision 
of the Statute of the Court or otherwise enhancing the Court’s role, a 
subject which was discussed by the Assembly last year. This report was 
widely circulated to government officials who would be participating in 
decisions on that question. The panel embarked simultaneously on an 
extensive program of research into various aspects of the role and function 
of the Court. Their findings will eventually be published in a single 
volume. 

The Panel on Human Rights Law and International Implementation, 
under the chairmanship of Prof. Frank Newman, has held a number of 
meetings and has embarked on a wide variety of study and research 
projects. The Panel on Inter-American Legal Questions held two meetings 
during the past year. One was concerned largely with legal topics of 
special concern to the hemisphere which had found their way onto the 
agenda of the Inter-American Juridical Committee. The second (a meet- 
ing of one of those special working groups I referred to earlier) con- 
cerned private international law, primarily the projected Inter-American 
Conference on Private International Law which aims at the codification 
of certain aspects of private law on a hemispheric or at least Latin 
American basis. 

The Panel on International Law and Humanitarian Problems has been 
quite active and has covered a wide range of subjects of considerable 
topical interest. They include war crimes by irregular forces, U.N. emer- 
gency assistance, the prospects for a convention for the elimination of 
starvation as a method of warfare, and the revision of the Geneva Con- 
ventions now in process through the International Committee of the 
Red Cross. 

The Panel on International Monetary Policy has recently concluded and 
put into the public domain a set of possible amendments to the Articles 
of Agreement of the International Monetary Fund, together with a com- 
mentary by members of the panel on the proposed amendments, the reasons 
for them, and the impact they may be expected to have. This study was 
published as the first of what we hope will be a series of occasional papers 
by the Society appearing under the title, “Studies in Transnational Legal 
Policy.” The object of this series is to provide a further publication outlet 
for certain materials emanating from the work of the Society’s study and 
research panels which seem better suited to the occasional paper format 
than to publication either in the Journal or in the form of a book or part 
of a book. 

At its recent meeting, the Panel on Regional Integration concerned itself 
with the EEC and its preferential agreements in Africa and the Mediter- 
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ranean, and with the impact of a number of recent developments within 
the various regional arrangements in Latin America. The Panel on Regu- 
lation of International Trade has a manuscript in process: Stanley Metzger’s 
book on trade regulation. 

The Panel on the Role of International Law in Civil Wars has been a 
remarkably productive group. One of the books in process in that panel 
is William Kane’s, Civil Strife in Latin America: A Legal History of U. S. 
Involvement. A third volume in its series is The Vietnam War and 
International Law, edited by Dick Falk. The panel also has in train, 
The Arab-Israeli Conflict and International Law, being edited by John 
Norton Moore: it is a reader and will comprise three volumes. It also 
has in train a book to be entitled, Law and Civil War in the Modern World. 

The Panel on Reprisals in International Law anticipates one further 
meeting at which the remaining studies prepared by individual panel 
members examining the various aspects of the international law of reprisals 
will be presented. A substantial piece of the work product of that panel 
is Derek Bowett’s article on reprisals which appeared in the January 1972 
issue of the Journal. The Panel's rapporteur, Robert Tucker, is also pre- 
paring a brief commentary for the Journal. 

The Panel on the Role of International Law in Government Decision- 
Making in War-Peace Crises is bringing to completion its several studies 
of particular crises: the Cuban missile crisis, the subject of Abe Chayes’ 
study; the Suez Crisis by Robert Bowie; the Cyprus crisis, dealt with by 
Tom Ehrlich; and the Congo crisis by Georges Abi-Saab. 

Of a group of panels concerned with international law, science, and 
technology, some are continuations of panels previously authorized and 
operated under the Board of Review and Development. One or two were 
instituted at the time of the proposal the Society made to the National 
Science Foundation for support of a program of study and research in this 
area. These include the Panel on Nuclear Energy and World Order, which 
has been working primarily through a working group on international 
safeguards for peaceful nuclear activities. A manuscript on the subject is 
near completion. 

The Panel on International Law and the Global Environment has oper- 
ated in a similar fashion. One of the most active aspects of its work has 
been a working group on ocean environment which was formed jointly 
with the Panel on the Law of the Sea. The latter working group has in 
train a manuscript on ocean environmental protection. Additionally, a 
subgroup of the Environment Panel was formed jointly with a body of 
the National Academy of Sciences, the Committee on International Marine 
Science Affairs. The group was established to examine the question of an 
ocean dumping convention, one of the pieces of proposed international 
legislation in the ocean and environmental fields currently under examina- 
tion by the international community. At a most productive meeting earlier 
this spring, the joint group prepared a set of draft conclusions which will 
soon be published. 
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Also in our program on science and technology is the Panel on Inter- 
national Telecommunications Policy which has spawned two working groups. 
The more active, chaired by David Leive, has been examining the future 
of the International Telecommunication Union and has prepared a study 
of the issues that will be before the forthcoming Plenipotentiary Confer- 
ence of the Union. 

Within this program is a group designed exclusively for the planning 
of research and study concerning the implications of scientific and tech- 
nological change for international law and institutions. It has met twice 
in the last three months under the chairmanship of Oscar Schachter, and 
has examined a wide range of possibilities for research and study. 

Finally, I should like to mention three panels: State Responsibility, State 
Succession, and Protection of Diplomats which have in common the fact 
that a substantial, and in one case the exclusive, component of their man- 
date is to follow the development of the respective items with which 
they are concerned within the U.N. International Law Commission. The 
Panel on State Succession has been in operation for some time, inasmuch 
as the Commission has had this item under active development for several 
years. The Panel on State Responsibility held its first meeting only a 
few weeks ago. It intends to broaden the scope of its concern beyond the 
consideration of the question of state responsibility in the International 
Law Commission. The Panel on Protection of Diplomats held its first 
meeting earlier this year. It has been concerned with a draft convention 
being considered by the International Law Commission on protection 
against personal attack or injury of diplomatic representatives and other 
persons internationally entitled to special protection. William Bishop 
chairs the Panel on State Responsibility; Oliver Lissitzyn, the Panel on 
State Succession; and Alona Evans, the Panel on Protection of Diplomats. 


ELECTION OF OFFICERS 


Under the regulations adopted last year pursuant to the report of the 
Governance Committee,” Judge Dumpavuip cast the unanimous, official 
ballot for the nominees named by the Nominating Committee and declared 
them elected, as follows: 


Honorary President: Philip C. Jessup 

President: William D. Rogers 

Honorary Vice Presidents: William W. Bishop, Jr., Herbert W. 
Briggs, Arthur H. Dean, Hardy C. Dillard, Charles G. Fenwick, 
Leo Gross, Green H. Hackworth, James N. Hyde, Hans Kelsen, 
Harold D. Lasswell, Brunson MacChesney, Charles E. Martin, 
Myres S. McDougal, Oscar Schachter, John B. Stevenson, and 
Robert R. Wilson. 

Vice Presidents: Ernest A. Gross, John N. Hazard, Rosalyn Higgins, 
and Stephen M. Schwebel. 

Members of the Executive Council to serve until 1975: Richard J. 
Barnet, Goler T. Butcher, Thomas Ehrlich, F. V. Garcia-Amador, 


* For text see Proc. 65 A.J.I.L. (No. 4) 427 (1971). 
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Howard B. Hill, W. Michael Reisman, Arthur Rovine, and Charles 
Runyon. 


Pursuant to the procedures now in force, the Executive Director an- 
nounced the nominations of the Executive Committee for membership on 
the Nominating Committee. There being no other nominations, the fol- 
lowing were declared duly elected. 


Eli Whitney Debevoise, Chairman, Ruth Lawson, Ronald St. John 
MacDonald, William B. McClure, Jr., and Burns Weston. 


COMMITTEE REPORTS 


The Committee on Annual Awards reported its unanimous recom- 
mendation that the Society’s Certificate of Merit for 1972 be given to Elihu 
Lauterpacht, Q.C. and posthumously to his father Judge Sir Hersch 
Lauterpacht, Q.C. for the series now entitled International Law Reports. 
The motion to accept the Committee’s recommendation was unanimously 
adopted. 

The Report of the Committee on Publications of the Department of State 
and the United Nations * was presented by it Chairman, Jonn Caney. 
After extended debate over what action the Society should take concern- 
ing the recent Executive Order on classification and the President’s in- 
structions for speeding up publication of the series Foreign Relations of 
the United States,** the following resolution was adopted: 


Resolution on Availability to the Public of Government Records and 
on the Publication of Foreign Relations of the United States. 


The American Society of International Law at its 66th Annual Meeting 
in Washington, D.C. on April 29, 1972 


Concerned for the availability to the public of official records of the 
United States Government regarding international relations, 

Convinced that such records should be made available to the public 
to the extent and at as early a date as is consistent with national 
security, . 

Resolves to express its approval and appreciation of the action by 
the President in issuing Executive Order 11652, March 8, 1972, regard- 
ing Classification and Declassification of Security Information and 
Material, and also 

Resolves to express its approval and appreciation for the instructions 
by the President on the same date for the institution by the Depart- 
ment of State of a program to rapidly reduce the time lag in the 
publication of Foreign Relations of the United States from the present 
time gap of 26 years behind currency to within 20 years behind currency 
by 1975, and furthermore 

Resolves to call upon the Department of State and all Executive 
and Legislative branches of the Government concerned to take effective 
measures to assure the carrying out of these programs in actual practice. 


° The Report appears as the first item in the Appendix to this issue of the Journal. 
** See infra pp. 324-25. 
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After some brief comments regarding regional meetings, expansion of 
membership, and procedures for initiating new panels under the Board 
of Review and Development, the business meeting concluded by unani- 
mously adopting the following resolution: 


The American Society of International Law 

Notes with regret the retirement of Eleanor H. Finch as Assistant 
Editor of the American Journal of International Law and 

Expresses its deep appreciation for her work over 40 years with the 
Society and with the Journal and for the many contributions she has 
made to the Society. 


Saturday, April 29, 1972 at 9:15 a.m. 


Tue Pamir C. Jessup INTERNATIONAL LAW 
Moot Court COMPETITION 


Case arising out of an International Trade dispute 
WESTPHALIA v. TITANIA 


Judges of the Moot Court: 
Aron Broces, General Counsel, International Bank for Reconstruction 
and Development 
Rita Hauser, former Member, the Human Rights Commission of the 
United Nations 
Joun H. Jacxson, University of Michigan Law School 


Finalists: 

Haile Sellassie I University (Ethiopia) v. University of Miami 
Gosu WOoLDE Rosert F. URICAH 
ABDUL Wasiz Yusur W. PAUL NEEDHAM 
ASSEFA CHABO ALAN WHITAKER 


Jonn Wopat 


The University of Miami team was declared the winner, and the 
Ethiopian team the runner-up. Goshu Wolde of Hailé Sellassie I Univer- 
sity was declared the outstanding individual oralist of the Competition. 

Prior to the final round, the University of Miami was declared the 
winner of the U.S. semi-final rounds, while Haile Sellassie I University 
(Ethiopia) won the foreign semi-final round. Cornell University was 
runner-up to Miami and the University of Zambia placed second to 
Ethiopia. 

Goshu Wolde was declared the best oralist in the foreign semi-final 
round and the Ethiopian team won the award for the best written memorial. 
In the U.S. semi-finals, Robert F. Urich (Miami), Donald B. Ross, Jr. 
(Washington & Lee), and Robert C. Scott (Texas) tied for the award 
as best oralist, and the University of Miami received the award for the 
best written memorial. 


Other semi-finalists in the Competition were: 


Domestic: Foreign: 
University of Akron University of Exeter (England) 
Boston University Haile Sellassie I University (Ethiopia) 
University of California—Davis Louis Arthur Grimes School of Law, 
Cornell University University of Liberia (Liberia) 
University of Miami National University of Rosario 
University of Texas ( Argentina ) 


Washington & Lee University University of Zambia (Zambia) 


fs 


ANNUAL DINNER 


Saturday, April 29, 1972 at 7:30 p.m. 


Chairman of the Committee on the Annual Meeting 


Burns H. WESTON 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES 


THE WHITE HOUSE 
WASHINGTON 


April 25, 1972 


The Annual Dinner of the American Society of International Law pro- 
vides a welcome forum for me to applaud your continuing contributions to 
international understanding and to lasting peace. 


It has been said that law is a pledge that the citizens of a state will do 
justice to one another. By extension, international law then becomes a . 
pledge between individual nations to do justice to one another. In order 
to render this pledge effective, it is imperative that a determined spirit 
of goodwill be the keystone of all intercourse between the nations of the 
world. You have helped to build a sturdy foundation for such a spirit 
of goodwill that will benefit not only your fellow citizens, but men and 
women everywhere. 


I warmly commend your continuing efforts to promote the rule of law 
and to achieve its universal acceptance. 


REMARKS AND AWARDS 
By Judge Philip C. Jessup ° 


The establishment of a permanent international court was a landmark 
in the history of the institutions which build international law in the 
Western World. The Permanent Court of International Justice held its 
first session fifty years ago and this anniversary is now being celebrated 
by the International Court of Justice with appropriate ceremonies in the 
Peace Palace at The Hague. 

To compare this Society to the World Court would be immodest but 
we are another of the institutions that build an international legal system 
which we hope may serve the needs of peoples of every culture. We work 
through publication of our Journal and of books and pamphlets, through 
regional meetings, panels and research projects throughout each year, 
with the diversified fare of the Annual Meeting as the climax. Compliments 
to the chef, Professor Burns Weston, for delectable recipes. 

At these Annual Meetings we are honored and we do honor. 

We are honored by the presence tonight of one of the most eminent 
builders of international law, and of one of its great institutions, Dr. Wilfred 
Jenks, Director-General of the International Labour Office. We are doubly 
honored to welcome Mrs. Jenks. 

We do honor to others who deserve our tribute, noting in each case that 
distinction in international law characterizes two successive generations. 

On the recommendation of our Committee on Honorary Members, we 
have elected as an Honorary Member, Professor Suzanne Bastid, daughter 
of that great French jurist the late Judge Jules Basdevant. In 1946 she 
became a Professor at the Faculty of Law and at the Institute of Political 
Science of the University of Paris. She has served on the Administrative 
Tribunal of the United Nations for twenty-two years, sixteen of them as 
its President. She has been a member of the French Delegation at several 
sessions of the United Nations General Assembly. Madame Bastid, in the 
words of our Committee, “is a distinguished scholar, an eminent teacher 
and a devoted public servant” who has “contributed greatly to the de- 

velopment of international law.” 

- On the recommendation of our Committee on Annual Awards, the Award 
for 1972 is made to Dr. Elihu Lauterpacht of Cambridge and posthumously 
to his father the late Judge Sir Hersch Lauterpacht, for the series now 
known as International Law Reports. Started in 1925, it now com- 
prises more than forty volumes, reproducing the jurisprudence on inter- 
national law of national and international tribunals around the globe. As 
our Committee notes, “the series has borne the imprint of the careful and 
scholarly editorial efforts of the two Lauterpachts, who have gone far 


© Former Judge, International Court of Justice and Honorary President of the Society. 
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beyond mere compilation work in their successful efforts to make these 
volumes of the greatest use.” 

It did not need the recommendation of any committee to record the 
Society’s appreciation of the forty years of devoted and valued services of 
one who now claims well-earned retirement and who, like Eli Lauterpacht 
and Suzanne Bastid, is also the scion of an international lawyer whose 
work in our field during his lifetime meant much to this Society and to 
all of us—I refer now to the late George Finch and to his daughter 
Eleanor Finch. 

We also honor the Winning Team, the University of Miami (Florida), 
and the Best Oralist, Goshu Wolde of Haile Sellassie I University ( Ethio- 
pia), in our Moot Court competition—I shall not speak the name of the 
competition because an international law moot court competition under 
any other name would smell as sweet. 

Thus do we seek to honor international law. Unfortunately, indeed 
tragically, it must be recorded that international law is not honored on 
every hand in this capital city. 

International law is not honored by the Congress when it adopts chrome- 
plated and Rooney-ated violations of our solemn treaty obligations. 

International law is not honored by those who are also contemptuous 
of the United Nations and its Charter and, in disregard of our true national 
interests, use stupid and inhuman measures in Southeast Asia. 

It is not the true realist who is disdainful of the United Nations. It is 
the myopic and the ignorant who do not understand the Organization and 
its use. The United Nations is a method of dealing with other states. It 
is a symbol of multilateral dealing and the multilateral channel is the one 
feasible one to use in this interdependent world. 

When we arrogate to ourselves the right to decide and to act by our- 
selves, we come a cropper. 

When we attempt to use diplomacy by surprise, we set up more hurdles 
than we surmount. No government likes to be treated by a most powerful 
nation as a second class friend. 

How should the United Nations be used? Certainly not disdainfully 
or absent mindedly or just in extremis. Our Mission to the United Nations 
must be staffed with our ablest and most experienced diplomatists. It 
must be backstopped by a distinct office or division in the Department of 
State whose chief, as an Assistant Secretary, will not be outranked by 
officers designated to specialize in economics or in administration or in 
intelligence or in a particular geographic area. Above all, this office of 
United Nations affairs must be located in a Department of State headed 
by a Secretary of State who is not only the titular ranking Cabinet officer 
but who is actually in charge of the formulation and execution of foreign 
policy. 

I frankly confess I prefer the good old days which James Bryce in 1889 
described in The American Commonwealth. He wrote: 


The most dignified place in the cabinet is that of the Secretary of 
State... . In early days, it was regarded as the stepping-stone to the 
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presidency. Jefferson, Madison, Monroe, and J Q. Adams had all 
served as secretaries to preceding presidents. The conduct of foreign 
affairs is the chief duty of the State department; its head has there- 
fore a larger stage to play on than any other minister, and more 
chances of fame. His personal importance is all the greater because 
the President is usually so much absorbed by questions of patronage 
as to be forced to leave the secretary to his own devices. Hence the 
foreign policy of the administration is practically that of the secre- 
tary, except so far as the latter is controlled by the Senate and espe- 
cially by the chairman of its committee on Foreign Relations.* 


You can hear Senator Fulbright saying AMEN to that last sentence! 

Lord Bryce continues: “It is often said of the President that he is ruled, 
or as the Americans express it, ‘run’ by his secretary.” 

You can hear Richard and Henry laughing over that one! 

O tempora, o mores! 

Of course most of what Bryce observed and described is quite out of 
date; much of it is perhaps gone forever, but I am still an optimist. It is 
perhaps not too much to hope that at times a strong and experienced man 
in high office will speak in the first person plural instead of the first person 
singular. Recite to yourself Lincoln’s Gettysburg address, using the first 


person singular: “. . . my fathers brought forth on this continent; ... I 
am meeting with you on a great battlefield; . . . I have come to dedicate 
... and so on. 


If one mentions the problem of egocentricity in the leadership, it is be- 
cause it is likely to extend to the leader’s concept of the national state and 
thus to hinder the use of these multilateral processes which, I maintain, 
are so essential in the conduct of foreign policy in today’s world. Charles 
de Gaulle is a prime historical example. As one reads his memoirs, one 
sees how he identifies himself with France and with a France which must 
be great and glorious—-patterned on himself. “. .. my mission,” he writes 
in his Memoirs of Hope, “suddenly seemed to me clear and terrible, it 
was for me to incarnate France.” 

De Gaulle opposed European union with England as a full partner. 
His successor has reversed the egocentric trend and follows multilateral 
courses. He has been sustained by the French electorate. It is an ex- 
ample which may well be imitated in this country of ours by the next Presi- 
dent who will be sustained in that course by the American electorate. 


REALISM AND MAGNANIMITY IN THE LAW oF NATIONS 
Address by Wilfred Jenks ** 


I am much privileged to be your guest tonight. Thirty-six years have 
passed since I first set foot in Washington. One of the first things I did 
here was to call. on James Brown Scott at 700 Jackson Place to thank him 


* Vol. I, p. 83. 
*° Director-General of the International Labour Office, Honorary Fellow of Gonville 
and Caius College, Cambridge. 
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for a set of the Carnegie Classics of International Law. I left his office 
a member of this Society, richer by several bookshelves of weighty tomes 
on the historical development of the law of nations. I use them still. 

Those were days of stout faith and bold hope. The world was stagger- 
ing towards disaster, but youth had a vision of beyond the holocaust. 
Nine years later that vision bore fruit in the United Nations. What now 
survives of that visionP Have we still today a comparable vision of the 
future? Since that time the United Nations has grown to more than two 
and a half times its original membership. Have we still today an equally 
stout faith, an equally bold hope? Or are we now content to assume that 
it is so much the law of nature that the people perish that no vision can 
sustain them? 

We are told on high authority that the United Nations is entering a 
crucial period, that a pervasive skepticism concerning the United Nations 
is widespread, and that our obligations to the future call for a large dose 
of realism and candor in policy towards the United Nations. All this 
is wholly true, but is part of a much broader picture. What is now at 
stake is not the future of the United Nations alone, but the whole future 
of orderly government throughout the world and of the freedom and dig- 
nity of all mankind. The outcome may well turn on the place in that 
future of the principles of tolerance and good-neighborliness and their 
corollary in the rule of law. The world is more closely-knit than ever 
before with a rate of change of nuclear explosive power. We now have 
a capacity to create or destroy human freedom and welfare wholly un- 
imaginable by earlier generations; have we the capacity to develop the 
moral stature, the intellectual and cultural vitality, the political will, the 
institutional structure, the sense of legal obligation, and the economic and 
social policies without which our undisciplined option to create or destroy 
spells nemesis for us allP The limit to what man can do and be is no 
longer set by what he lacks in skill but by what he lacks in wisdom. Has 
man the broad humanity to be the master of his fate? 

What is at stake is the future of civilized government and human free- 
dom everywhere. Milton tells us that the Archangel Michael, revealing 
the future to Adam, said of Babel: 


Reason in man obscured, or 
not obeyed, 
Immediately inordinate desires 
And upstart Passions catch 
the Government 
From Reason, and to servitude reduce 
Man till then free + 


We live in Babel reaching for the stars but with no common language 
with our fellow men on earth. 


There is now throughout the world a pervasive skepticism of the ca- 
1 12 ParapisE Losr 86-90. 
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pacity of law, government, society, and indeed mar himself to cope with 
the complex challenges of so headstrong an age. Throughout the world 
there is an acute crisis of confidence in integrity and fairness. This crisis 
of confidence lies at the heart of political instability, economic disorder, 
industrial disturbance, racial and religious conflict, cultural anarchy, youth 
unrest, and continuous international tension. Disruptive in all these fields, 
it paralyzes action to remove its causes. Let no one claim that he has 
made these problems obsolete by the unique achievements of his own 
economic system or social order, because nowhere is that true. The 
crisis of confidence in integrity and fairness involves and affects all man- 
kind. The largest task of our generation, far transcending every other, 
is to build the mutual confidence without which men cannot live together 
in peace and freedom in a world with an unparalleled momentum, rhythm, 
and scale of change. What is the place of the law of nations in this, our 
largest task? 

Let us have realism and candor by all means. Most certainly, our ob- 
ligations to the future call for a large dose of both. The world is much 
too dangerous for us to live by illusions. But let us not regard realism 
and candor as more of an answer than they are. They are inhibiting 
rather than inspiring qualities; they are the brake rather than the motor, 
more apt to bring motion to a standstill than to generate it; they will avail 
us little without the momentum of vision and the saving grace of magna- 
nimity; they will not resolve, and may well make insoluble, the crisis of 
confidence in integrity and fairness which we must resolve if man is to 
survive. Nor let us ever forget that only if the supreme architects of na- 
tional and international policy respond themselves to the plea for realism 
and candor can their response be faithfully reflected in the United Na- 
tions, by its nature the mirror rather than the master of mankind. 

Realism itself requires us to tackle our problems in the context of our 
times. Candor requires us to acknowledge that thus far our attempts to 
tackle them have been altogether too half-hearted. 

In sixty years, ten empires have disappeared. In less than forty years, 
eight great powers have had to come to terms with the limitations of their 
power. This has been a traumatic experience for each and all of them. All 
of the great states in succession have lost their illusions without yet finding 
their role. In more leisurely days there were Egyptian millenia, Greek and 
Roman quincentennia, and Spanish, French, and British centuries. Those 
days are gone for ever. The whole world is now too quick with vigorous 
life. This is neither the American, the Russian, nor the Chinese century, nor 
the preparation for such a century to come. Neither this nor any coming 
century belongs or will belong to anyone less than all mankind. That 
is why every world organization of the United Nations family must ac- 
cept and live with the obligations of its universality. 

No less far-reaching have been the changes within states. A century 
ago, true democracy, in the sense of government of the people, for the 
people, responsible to all the people, existed nowhere. It is still the ex- 
ception rather than the rule, but everywhere the focus of policy has 
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shifted or is shifting towards the daily life of the ordinary man. The 
century of the common man is less of a misnomer than any other descrip- 
tion of our present century. But the description is still a statement of 
intent, not yet a record of achievement. The injustice, hardship, and 
privation which the International Labour Organisation was founded to 
eradicate are still the daily lot of great masses of mankind. The problem 
of eradicating them still presents a worldwide challenge to the whole 
fabric of social order. We cannot resolve the crisis of confidence in in- 
tegrity and fairness among nations while there continues to be an acute 
crisis of confidence in integrity and fairness within nations. In this crisis 
of confidence, industrial and social unrest are a major factor. We cannot 
hope to resolve the crisis of confidence in integrity and fairness within 
nations, which lies at the heart of industrial and social unrest, unless we 
have firm leadership in adapting social policies and institutions to con- 
stantly changing needs, full participation by the whole community in the 
process of social change, and fair play for all in the outcome of social 
change. This is a worldwide task, more urgent than ever before. That 
is why the International Labour Organisation has an ever-growing world- 
wide stature as'an indispensable and central element in the structure of 
an orderly, but dynamic, world community. Let there be no doubt in 
anyone’s mind about that. Anyone who questions it just does not really 
know what is going on in the world. 

Parallel with, and in part the cause and in part the consequence of, 
these political changes have been equally dramatic changes in economic 
and social structures and policies. None of us can mold mankind in his 
own image; the world is too vast and various, life too untidy and unpre- 
dictable. May I quote the inimitable cogency of Dean Acheson: 


One of the troubles of the troubled age in which we live is that too 


many people are trying to achieve harmony of interest by forcing 
everyone to harmonize with them.? 


None of us can have world order on his own terms. Coming to terms with 
life is a process of coming to terms with other people whose convictions, 
habits, and tastes differ from one’s own and doing so in a manner which 
does not compromise one’s own convictions, habits, and tastes but respects 
theirs. That is why no world organization can impose a uniform pattern of 
political, economic, and social structure on the world as a whole or arrest 
the flow of historical change. 

Dominating the whole scene has been the unparalleled rate of scientific 
and technological progress which has reshaped and is continuing to re- 
shape every aspect of human life. The impact of science on society, like 
the new status of the common man, has recast the role of law in the social 
order. That is why world organizations, like international lawyers, have 
become science conscious almost overnight. 

How does all this bear on the relationship between our vision of human 


2 Acheson, FRAGMENTS OF My FLerce 166 (1971). 
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destiny and the plea for realism and candor in our attitude towards the 
United Nations? 

Our problem is to achieve a breakthrough in the orderly government 
of mankind comparable to the scientific and technological breakthroughs 
which have so completely transformed the everyday life of society. We 
cannot achieve such a breakthrough without a global partnership to sub- 
limate our ancient quarrels. 

Such a breakthrough requires dramatic progress an five main fronts: 

It requires far more effective legal restraints on international violence. 

It requires far more effective international action for the promotion and 
protection of personal freedom. 

It requires far more effective international action to promote balanced 
and sustained economic growth. 

It requires far more effective international action to translate economic 
growth into social justice. 

It requires a bold international approach to the social discipline of 
science and technology. 

These broad areas of policy, rather than the traditional classification of 
legal thought, now define the task of those who seek to build a new world 
of law in an organized world community with an effective common law of 
mankind. 

In all of these areas we have achieved far more than any previous gen- 
eration would have thought possible; in none of them have we achieved 
anything like enough to meet an altogether new scale, complexity, and 
urgency of human need. This is no cause for despondency, still less 
despair. We are only at the beginning. International law, despite the 
thousands of years of its history, and world organization, a novel experi- 
ment of recent times, are both still in their first infancy. What we have 
failed to do is no measure of what we can do. No statesman has made 
it the chief object of his ambition to give a new vigor to the law of 
nations. Hammurabi, Solon, Justinian, Edward I, and Napoleon left 
names imperishable in the history of the law. Grotius has had no heir of 
similar stature from the ranks of statesmen. International law sadly needs 
a comparable initiative from the highest ranks of statesmanship. 

We can achieve all of these things without sacrificing anything which 
should not be sacrificed, with a great gain and no loss of human freedom, 
but we can achieve none of them unless we are prepared to bring fresh 
minds to new problems with sustained determination; we can achieve 
none of them without far-reaching changes of national policies; we can 
achieve none of them without a worldwide approach in which we seek 
to come to terms with those with whom we disagree no less than with 
those with whom we agree; we can achieve none of them unless we are 
prepared to accept in full the obligations by which we wish others to be 
bound and to accept impartial judgment of our fulfilment of our obliga- 
tions; we can achieve none of them unless we synthesize a steadfast 
loyalty to the law with a sharp sensitivity to the pressures on the law of 
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an explosive rate of change which has wholly transformed the life of man 
in society. 

Two years ago the Association of the Bar of the City of New York 
commemorated its centenary. To mark the occasion it devoted a sym- 
posium to the theme “Is Law Dead?”* The symposium discussed the 
centerpiece of current debate on the relation of law to contemporary life, 
the capacity of the legal and political order to satisfy the legitimate de- 
mands of modern society for social justice in peace, without regression or 
collapse. This issue the Association of the Bar of the City of New York 
treated as fundamental to the vindication of the law “as a means of 
achieving justice” and “the supreme and all-embracing instrument of social 
progress and of social peace.” 

It is for you, not for me, to judge whether this is a fair appraisal of the 
present posture of the law in American society. I have no doubt that it is 
an accurate statement of the issue which will determine the future of law 
in world affairs. Whether the world accepts and respects the rule of law 
will depend on how successful we are in evolving a law in the service of 
mankind which enables mankind to live, a law which plays a part in 
promoting the unity, freedom, and welfare of mankind in the nuclear 
age comparable to that which it plays in securing freedom, social justice, 
and good government within a well-ordered state. This is not a task 
which can be achieved by any one legal tradition or any one school of 
legal thought. It involves a much broader synthesis. In the law, as in 
every branch of knowledge, intellectual systems, like political orders and 
economic and social structures, are all too apt to become divisive forces, 
barriers rather than bonds among men. They are but narrow provinces, 
not the empire, of the mind. To those who believe in the freedom of the 
human spirit ideologies are repellent in the degree of their exclusiveness 
and self-assertiveness. Intellectual humility is the core of intellectual 
integrity. 

To keep the law abreast of life in a world with an explosive rate of 
change requires vigorous legislative activity, a vigorous jurisprudence, and 
a vigorous institutional framework through which the growing sense of 
world community can make itself effective. 

We need vigorous legislative activity. There being no international 
legislature, international legislation, to use the term which Manley Hudson 
so stoutly and rightly defended and popularized, becomes effective by 
international followed by national action. We have made considerable 
progress in perfecting the international stages of the process; have we 
made comparable progress in perfecting the subsequent national stages? 
Does not much international legislation still remain of limited application 
not because of anything inherently defective in its content but through 
failure to take it seriously at the stage of national follow-through and to 
give reasonable priority to the legislative measures necessary to make it 
effective? 


8 Edited by Eugene V. Rostow (1971). 
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We need a vigorous jurisprudence. The prospects of international ad- 
judication remain uncertain but may well depend on the extent to which 
the contemporary jurisprudence of international courts and tribunals 
reconciles the obligation of orthodoxy with the inevitability of innovation 
in coming to grips with the problems of tomorrow. 

We need a vigorous institutional framework. Despite all the faults of 
what we have, and they are many, we now have more of the elements 
of such a framework than we would have dared to hope for a generation 
ago, but the fundamental structural problems of world organizations—the 
problem of a proper balance between the burden of responsibility implicit 
in power and the rights of all, the problem of a healthy balance between 
the oneness of all international effort and the healthy vigor of its constit- 
uent elements, and the problem of a reasonable balance between the new 
measure of international authority essential to establish an organized com- 
mon peace and the continued freedom of action of the separate members 
of the world community—all remain unresolved. The inequities of the one 
state-one vote system and the difficulty of devising an acceptable alter- 
native to it, the interplay of coherent and purposeful overall policy with 
the autonomous vitality of effective instruments of action which interlock 
world bodies with national policies and administration in every im- 
portant sector of public policy, the cross-currents of international obliga- 
tion and national discretion: all these remain dilemmas for which there 
is no apparent immediate solution except higher standards of responsibility, 
a more intensive search for common ground, and a more acute sense of 
fair play. These qualities are equally indispensable when international 
bodies are called upon to appraise national policies and interests and when 
national bodies are called upon to assess international action and fulfil 
international obligations. Let it not be said that these are intangibles on 
which no realist can base policy. They are the intangibles which spell the 
difference between good government and the lawlessness of anarchy 
crossed with tyranny. 

We cannot begin to grapple with these fundamentals in a vacuum of 
wholehearted policy support for the principles of the Charter. Nor can we 
have workable world organizations without an efficient and fair system 
for financing them—efficient to get the job done and fair both to those 
who pay most and to those least able to pay—or if we fail to maintain 
a public service of mankind with an unequivocal loyalty to the world com- 
munity as a whole and no special deference to any part of it. In the last 
fifty years we have begun to make substantial but precarious progress 
towards achieving an international service of the highest professional 
competence; wholly incorruptible; fully reflecting in its composition the 
diversity of varied cultures and experience without the presence of which 
it can never establish general confidence in its impartiality; fearless in 
taking the initiative with imagination tempered by circumspection on the 
basis of the Charter and the other constituent instruments and accepted 
policy decisions of the world community; discharging its duties honestly 
with loyalty to all and subservience to none. There have, of course, been 
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failures and shortcomings; the task has barely been begun; but continued 
dedication to it is vital for the future of world organization. 

My views on these matters have been on record for many years, set out 
fully in the forties and restated no less fully in the ’sixties; they are the 
convictions of a lifetime and this Society is among the places where it is 
least necessary for me to recapitulate or defend them. 

May I say just thisP These things can neither be taken for granted nor 
dismissed as unimportant. They may remain ideals which may not be 
fully achieved for a number of generations, but they are ideals for prac- 
tical men, not idle fancies, and they are not expendable; magnanimity in 
these matters is the practical crux of realism in world organization in the 
same manner in which a sound fiscal system and the quality of the public 
service are indispensable to good government within the state. These are 
not administrative minutiae which high policy can neglect. They are 
among the fundamentals of good government everywhere, no less vital on 
the world than on the national stage. If statesmanship fails to accept 
the importance of these things or, while doing lip service to them, treats 
them as low priorities in the day-by-day political game, it must share, and 
to an increasing extent bear, the responsibility for the utter collapse of 
everything which this Society was founded to promote. Without them the 
alleged pervasive skepticism which so gravely threatens the whole United 
Nations system will assume still more dangerous proportions. 

These issues present an immediate challenge to statesmanship and 
scholarship alike. May I appeal to both statesmanship and scholarship to 
grapple with them firmly with a studied balance of realism and magna- 
nimity. Your Board of Review and Development now sponsors and 
guides a program of research in international law and organization com- 
parable in weight to, and broader in scope than, the Harvard Research in 
International Law of a generation ago. Might not that program fittingly 
include some appropriate contribution to the elucidation of these funda- 
mentals of realistic effectiveness in world organization? 

There is no novelty in warning international lawyers of current illusions. 
May I quote John Bassett Moore, who put the warning in the right 
perspective: 


If we would keep men and nations at peace, we must remove the 
causes of their discontent, elevate their moral sentiments, inculcate 
a spirit of justice and toleration, and compose and settle their dif- 
ferences. Tell me not that this is an idle effort. The time is rich in 
opportunity, and every opportunity is a summons to duty.* 


At this dinner last year Undersecretary of State Irwin gave pungent 
expression to a profound truth. “Salvation in our society,” he said, “has 
always lain in accepting the great possibilities that the future holds,” 5 
What are those possibilities, and what must we do to accept them? They 
will be measured by the vision and resolution with which we reconcile 


4 MOORE, INTERNATIONAL LAW AND SOME Current ILLUSIONS 39 (1924). 
5 Proc. AMER. Soc. or Inr. Law 65 AJ.LL. (No. 4) 377 (1971). 
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realism with magnanimity and mellow candor with indestructible faith 
in the destiny of man. 

All of our experience, and this Society is exceptionally rich in relevant 
experience, points to one clear conclusion. On none of the vital fronts 
can we achieve a breakthrough without realism, but on none of them 
can we achieve a breakthrough without the breadth of view of magna- 
nimity, the breadth of view which accepts a common responsibility for 
the common peace, 2 common stake in personal freedom, a common in- 
terest in the general welfare, a common concern for the common man, a 
common involvement with global environment, the breadth of view which 
gives the common preoccupation with all these matters an effective voice 
in formulating common policies and taking common action which seeks to 
be fair rather than to protect particular ideologies or interests at all costs, 
and which accepts impartial judgment as the test of right and wrong. 
Some, I know, are weary of magnanimity, not least those who have never 
shown or known it. 

In the Message from the President of the United States to which you 
referred this evening, he describes international law as a pledge between 
nations “to do justice to one another” and said that “to render this pledge 
effective” a “determined spirit of goodwill” must be “the keystone of all 
intercourse between the nations of the world.” This is the hub of the 
matter. 

After forty-one years of the rough and tumble of international life, and 
it has been rough going all the way, I remain an impenitent idealist. I 
have not lost the faith that right is mightier than might and truth more 
persuasive than calumny. I am no less convinced today than I was when 
I first met my oldest friends here that the freedom of the human spirit is 
eternal. I continue to hold that in the perennial vitality of the human 
spirit lies our surest hope for the future of mankind. I still believe that 
this sorely and so tragically divided world has become one world, which 
can never ignore its diversity or forget its divisions, but must grapple 
with its problems as one world if it is to survive, and can survive only as 
one world of freedom. The future belongs to those who have the guts to 
make it. 

It is thirteen years since last I addressed this Society. My theme then 
was the challenge of universality and I took as my text Elihu Root’s 
preface to the first number of The American Journal of International Law 
in which he pleaded for reasonableness, and good temper, and regard 
for the rights of others, as the essence of civilized international relations. 
May I conclude tonight with exactly the same words as I used thirteen 
year ago: 

. . . there are few problems which cannot be solved when the re- 
sources of the human mind are applied with vigour and good faith 


to seek for a positive solution of them. The challenge of universality 
confronts us all. It is a moral challenge of the first order, posing the 


6 See above p. 311. 
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perennial and elemental issues of personal freedom, human dignity 
and the brotherhood of man as the basis of the rule of law. It is 
for us to accept or decline it. Dangers there unquestionably are, 
but even greater danger lies in narrowing our horizon, and the pro- 
spective rewards of boldness and initiative are great. Let us at all 
times be steadfast in the right, clear-headed in distinguishing right 
from wrong, and vigilant in the protection of our own security and 
freedom from attack or subversion, but let us approach the great task 
of conciliation among nations in the spirit of Elihu Root, with cour- 
age, with generosity and with magnanimity, remembering always that 
magnanimity in pe is not seldom the truest wisdom” and that 
the leadership of treedom and little minds “go ill together.” 7 


7 [1950] Proc, Amen. Soc. or Intt. Law 98. 


APPENDIX 


REPORT OF THE COMMITTEE ON PUBLICATIONS 
OF THE DEPARTMENT OF STATE AND THE 
UNITED NATIONS 


DEPARTMENT OF STATE PUBLICATIONS 


The publication of the records of American diplomacy in the Depart- 
ment of State’s volumes Foreign Relations of the United States has pro- 
ceeded slowly during the past year with only two volumes actually released 
so far in fiscal year 1972. A number of volumes, however, are in final 
stages of preparation for publication and should be available in the next 
few months. The outlook for the future has been considerably brightened 
by the intervention of President Nixon in support of a program to speed 
up publication. 

The following release was issued by the White House, March 8, 1972: 


MEMORANDUM FOR THE SECRETARY OF STATE 
Subject: Acceleration of Publication of “Foreign Relations” Series 


The official documentary series “Foreign Relations of the United States,” 
published by the Department of State, has for many years provided the 
American public with an indispensable perspective on our Nation's his- 
tory. The materials now being published, however, relate to the events 
of 1946, and I think that in the interests of a better informed public the 
length of time between event and publication should be shortened. Ac- 
cordingly, I ask that, without impairing the quality and comprehensive 
nature of the series, you immediately institute a program to reduce this 
time lag to 20 years. Your objective should be to make this reduction 
within the next 3 years and to keep the publication point at 20 years 
from then on. 


In order to achieve this goal in the most expeditious manner, I am today 
instructing the Secretary of Defense, the Director of Central Intelligence, 
and the Assistant to the President for National Security Affairs to coop- 
erate fully with you in collecting and declassifying the appropriate ma- 
terials to the maximum extent consistent with the requirement of national 
security. 

Ricaarp NIXON 


On the same date, the following instructions to heads of other govern- 
ment agencies was released by the White House: 


MEMORANDUM FOR 
THe SECRETARY OF DEFENSE 


THE DIRECTOR OF CENTRAL INTELLIGENCE 
Tue ASSISTANT TO THE PRESIDENT FOR NATIONAL SECURITY AFFAIRS 
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Subject: Acceleration of Publication of “Foreign Relations” Series 


I have today instructed the Secretary of State to institute a program to 
reduce the time Jag of the official documentary series “Foreign Relations 
of the United States,” published by the Department of State, from 26 
to 20 years. 


The Department of State, in carrying out this instruction, will be seeking 
the assistance of your department or agency in the collection and de- 
classification of the material in question. I ask that you cooperate fully 
with the Secretary of State to meet the above objectives in the most ex- 
peditious manner and to the maximum extent consistent with the require- 
ments of national security. 

RicHarpD NIXON 


It is to be hoped that the new directive from the President will be effec- 
tive in reversing the trend of an increasing time lag and start a return 
to publication more nearly up to date. 

The obtaining of clearances for publication of Foreign Relations should 
also be facilitated by the application of the President’s Executive Order 
No. 11652, March 8, 1972 on “Classification and Declassification of Na- 
tional Security Information and Material’. The order provides general 
declassification of “Top Secret” material after ten years, of “Secret” ma- 
terial after eight years, and of “Confidential” material after six years. 

There are exemptions, however, from the declassification schedule in- 
cluding, among other subjects, material furnished by foreign governments 
on a confidential basis and material relating to foreign relations matter, 
protection of which is essential to national security. The order provides 
that the exemption authority shall be kept to an absolute minimum con- 
sistent with national security requirements. 

As a start in carrying out the accelerated Foreign Relations program 
called for by the President’s instructions, the Department of State has 
asked Congress for money for three historians in addition to the present 
staff of fourteen, plus more than $100,000 in program funds (editing, 
indexing, printing, etc.). While these measures seem hardly adequate 
to accomplish the objective of reducing the time lag to 20 years by 1975, 
if clearances can be obtained more liberally and speedily than in the past, 
the Historical Office should be able to make a good showing in the next 
several fiscal years in the output of Foreign Relations volumes. 

Volumes already released this year, or soon to be released, complete the 
special series on World War II Conferences and the volumes for the year 
1946. The volume on the Conference at Quebec, 1944, is expected to be 
out soon. 1946, Volume I, General, United Nations, released in March, 
has extensive documentation on the United Nations Organization, inter- 
national trusteeships, policy aspects of the United States development of 
atomic energy, and other postwar problems. 1946, Volumes IX and X, 
The Far East, China, are in press. These volumes document the Marshall 
Mission to China and its dealings with both the Chinese National Govern- 
ment and the leaders of the Chinese Communists. 1946, Volume III, The 
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Far East, covering relations with other countries of the area, was pub- 
lished in January. 

Volumes for 1947 will begin to come out soon. Among these is Volume 
Ill, British Commonwealth, Europe, which will document the story on the 
origins of the Marshall Plan. 

The status of progress on volumes for the years 1947 through 1950 


follows: 


1947 


General, United Nations. Delayed in clearance. 

Council of Foreign Ministers, Germany, Austria. Scheduled for re- 
lease in fiscal year 1972. 

British Commonwealth, Europe. Scheduled for early release. 
Eastern Europe, Soviet Union. Scheduled for early release. 

Near East and Africa. Ready for press but ements delayed. 

Far East. Scheduled for early release. 

Far East, China. Scheduled for early release. 


VIII American Republics. Scheduled for early release. 


1948 


General, United Nations. Delayed in clearance. 

Germany, Austria. Scheduled for release in fiscal year 1973. 
Western Europe. In clearance. 

Greece and Turkey, Eastern Europe, Soviet Union. In clearance. 
Near East, South Asia, Africa, To be cleared. 

Far East and Australasia. Delayed in clearance. 

Far East, China. In clearance. 


VIII Far East, China. In clearance. 


IX 


VII 


Western Hemisphere. Scheduled for release in fiscal year 1973. 


1949 


General, United Nations, Western Hemisphere. Partially in galleys. 
Council of Foreign Ministers, Germany, Austria. In clearance. 
Western Europe. Manuscript being edited. 

Eastern Europe, Soviet Union. Galleys being prepared. 

Near East, South Asia, Africa. Manuscript in preparation. 

Far East and Australasia. In clearance. 

Far East, China. Complete in galleys. 


VIII Far East, China. Complete in galleys. 


1950 


Completion in progress on all volumes. 


General, United Nations, Western Hemisphere. 
Europe. 

Europe. 

Near East, South Asia, Africa. 

Far East and Australasia. 

Korean Conflict. 


The Committee recommends that the Society pass a resolution express- 
ing appreciation for the President’s executive order for more liberal de- 
classification of classified documents and for his instructions for the ac- 
celerated publication of the Foreign Relations volumes.* 


è See above p. 308. 
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U.S. Foreign Policy for the 1970s: The Emerging Structure of Peace 
is the 215-page report which the President presented to Congress on Feb- 
ruary 9, 1972. While it is a White House publication, it also is reprinted 
in full in the Department of State Bulletin of March 13, 1972 and ap- 
pears as House Document No. 92-249, It is the third report in which the 
President traces the evolution of U.S. foreign policy during his term of 
office. As he explained, the report is filled out in two other major docu- 
ments; the Secretary of State’s second annual report and the annual de- 
fense report of the Secretary of Defense. 

United States Foreign Policy 1971 (Pub. 8634) is the 604-page report 
which the Secretary of State transmitted to Congress on March 8, 1972. 
It follows the same format as the report transmitted in March 1971 which 
covered the years 1969-1970. An introductory comment is followed by 
an account of policy developments by geographic region. Then there 
are sections on economic affairs, international security, international or- 
ganizations and law, social and scientific dimensions and management. 
The annex of almost 200 pages contains (1) principal foreign policy 
speeches, statements and messages to Congress of the President and Secre- 
tary of State; (2) communiques and joint statements; (3) texts of selected 
treaties and agreements signed or ratified in 1971; (4) lists of selected 
treaties signed or ratified or coming into force for the United States in 
1971; and (5) a list of principal officials of the Department of State and 
related agencies and U.S. missions abroad as of December 31, 1971. 

Opinions of the Legal Adviser. The principal source of current opin- 
icns of the Legal Adviser of the Department is the section on U.S. con- 
temporary practice relating to international law which appears in each 
issue of the American Journal of International Law. Legal memos also 
are printed occasionally in issues of the Department's Bulletin, as for ex- 
ample the oral statement made by the Legal Adviser on March 9, 1971 
before the International Court of Justice on the continued presence of 
South Africa in Namibia (DSB April 26, 1971) and the memo of law of 
February 1, 1972 on the general practice in determining whether an 
agreement should be a treaty or executive agreement (DSB February 28, 
1972). A third possible source of opinions is International Legal Ma- 
terials which did not publish any legal opinions as such in its most recent 
six issues but did publish documents of the State Department on legal 
questions, as for example the statement of the Secretary of State on the 
Chilean nationalizations (10 I.L.M. 1307), the policy guidelines for asylum 
requests (11 I.L.M. 228), and Ambassador Schaufele’s statement of No- 
vember 11, 1971 on the U.N. resolution on Rhodesian chrome imports (11 
I.L.M. 243). 

Whiteman’s Digest of International Law. Volume 12 was published in 
November 1971. It covers legal regulation of the use of force, measures 
of redress, peacekeeping machinery, peaceful settlement of disputes and 
the World Court. The 15-volume Digest is now complete except for the 
index volume which has been prepared, is now being checked and is ex- 
pected to be published in the fall of 1972. 
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the, Departmentis,CurrentHoreign Policy series‘ Thé:more Teceñt pamph- 
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ences, of January 3 26;and4275;the.: texts: of the, -North-_Vietnamese:.9-point 
proposal; of, June)26, 1971, the,iU;S.28: “point; proposal: of October, Ily: (1971; 
the RVN;and.1U;S» 8-point proposal..of, January,.25,; 1972; /and,:théorevision 


by the North Vietnamese on February/3}1972 ofsits 7-point: proposal... The 
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eafliér! patriphlet spresents, theW:S. view of the: Paris négotiations' and. of 
thé! sitiation!inVietmani‘as of October1971 -and-also: contains’ the! texts) of 
the’ U!S/i5-point proposal: of. October:7 |1970: and» the“North vViemmamiese 
7-pointsproposal' of July 1; A971) 1The Paris négotiators;2who theld::their 
first meeting inti May:1968.concluded!/their 147th meeting on March»23; 
1972 sPress treleasesissued bythe: U.S! delegation during the ‘course lof 
the inegotiations ‘andi after! each plenary: session vate!obtainable ‘frorm:the 
press release section of the Office of News of the‘Departmentiiottua io emmo 
' Vietnam: } Docimenis :and'\Reseatch Notes. This‘ /serieés-\continues Y to 
supply:“a tseléction-lof significant} materials! onSqutheim Viet? Cong: and 
North: Vietnamese! affairs,’”—CmostlyJ translationscof<captured? dociments or 
intercepted!broadcasts)«'Ten notesthave: appeared since! Marchi 1971¢‘bring- 
ing»the!. cumulative. number upto! 100i3:The .latést>note -issuediini October 
197biruns to:96!pagestand. consistsoof- the | first: three «chapterS>iof’ a sfive= 
chaptétr description | of: ther Ho3GhiMinh'image \(196921974 )\" The notes 
aretissued asla résearch:‘servicesbyrthe U.S: Missioncin: Vietnam and arè 
sent: to designated researchi libraries! inedch.'states>-Researcherss:should 
inquire, "ofttthe . Bureati) of: Public Affairs cof: the Departménttoi find)ithe 
nearest library receiving thetseriesr: vlismolgib bad esitiagoo EG Sve! CS 
The Battle: Act Réport:1970(tPub..8574);, the! 23rd ¢eportsto! the (Congress 
on operations under the Mutual Defénse‘Assistanc¢e' Control ‘Act of 01951; 
wasireleased int April197h > :Diiring!the period covered by:'theereport the 
United: States .controlled‘the export ofi‘strategic’ material StotheUSSRuand 
its Warsaw2 Pact’ allies the: Far! East'comimunist: area:tand! Cuba’! Fhe lre: 
port describes additidnal:cU:SwireSttictionsi:on rdealitiziiwith communist 
areas, Appendices include the text of the Battle Act, the»lists* of stratégic 
materials; arid.‘suntmaries“6f the! trade: controls: ofsthe freé-world cotnitties. 
tL World StrengthCofiithe- Communist-Party;-Organizations 319719 edition 
(Pub»'8526), weleased- in: May.1971): the 23rdannual: réeportedfsthezBuieau 
of: Intelligence“and»Research;-presents' data ‘on! communistparty member! 
ship through December 1970. The number of countries with -communist 
partiestincreased by’ Ito88, with'\thefoundirig\ ofo the iminiseulé cóm- 
munistiparty:sin' (Malta! Thenchecklist -whichis appears: ons pages 1-8) Of 
the réport ‘has+aicolumn»vto! indiéate! thestatustiofceachs communist party! 
In114 oftthe:88 countries thes>communist party” wastin [powér!!é The num? 
ber:oft:partye members !in‘cthe /75!'non-ruling!: communisbzpartiés twasrésti: 
matedhat.24 millionzor ‘abolt 6% 20fttétal ‘communist: party; membership! 
Theinumber ofScountries in-which the:icommunistoparty'iwas ‘banned: ior 
otherwise proscribed} though.continuing: to: existi: decreased iby 12 togo 
-:. Nationalization, Expropriation; an other Takingsoof: United: States and 
Certain: Foreign Property since; 1960!tis-ai64-page>reséarch study ‘prepared 
in the Bureau of Intelligence and Researchi!((RECS+14)tarid ‘dated: Not 
vember 30;::1971i 0Allrexcept.16 pages dre reproducedin 1.T:Mofor Janu- 
aryill972. (Information lip to:Jiimer30{:1971!issprovided by lcountry® for! 35 
noncomniunist»icountries)! allvof whichi<afes déveloping countries? except 
France; and!"for. :four:}communist! countries:-» Communist! (China; Cúba, 


~ 


Czechoslovakia;'and Hungary.: 20907. dotia no 2otsle frobasgesbat ool 
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Multinational Production Consortia: Lessons from the NATO Experi- 
ence (Pub. 8593) is a 30-page report prepared under contract for the De- 
partment by Jack N. Behrman and issued in August 1971. The study was 
commissioned because of the belief that the NATO experience might pro- 
vide clues on the role of the multinational enterprise in co-production 
schmes in non-military areas. The author describes organizational al- 
ternatives which would enable multinational enterprise to meet the con- 
cerns of national governments. 

Trends in Latin American Military Expenditures 1940-1970 (Pub. 8618) 
is a 39-page report prepared under contract for the Department by Ger- 
trude E. Heare and released in December 1971. It undertakes to provide 
systematic, internally consistent data on the armed forces of six South 
American nations: Argentina, Brazil, Chile, Colombia, Peru, and Vene- 
zuela, which account for about 80% of Latin American defense spending. 

Diplomatic Relations of the Republic of China end the People’s Repub- 
lic of China is a report prepared at frequent intervals by the Bureau of 
Intelligence and Research to show the shifts in the recognition of, and in 
diplomatic relations with the rival governments of China. As of February 
25, 1972, 52 countries had diplomatic relations with the Taipei Govern- 
ment and 69 had established or announced the establishment of diplomatic 
relations with the Peking Government. 

Congress, the President, and the War Powers (Pub. 8591), a 12-page 
pamphlet in the Department’s Current Foreign Policy series, was released 
in June 1971. It consists of the statement by the Secretary of State before 
the Senate Committee on Foreign Relations on May 14, 1971, with 60 
footnote references. 

Berlin: The Four-Power Agreement (Pub. 8620), a 14-page pamphlet 
in the Current Foreign Policy series, was released in December 1971. It 
contains the text of an address by the U.S. Ambassador to the Federal 
Republic of Germany and the text of the 4-power agreement and related 
documents. 

National Claims to Maritime Jurisdiction (Report No. 36 of January 3, 
1972 of the Geographer) tabulates the claims of 138 countries to maritime 
jurisdiction of the following types: territorial sea, continental shelf, ex- 
clusive fishing, fisheries conservation, customs, security, criminal juris- 
diction, civil jurisdiction, neutrality, sanitary, pollution, and straight base- 
lines. The publications of the Office of the Geographer include five 
series: (1) International Boundary Studies (land); (2) International 
Boundary Studies, Series A, Limits in the Seas; (3} Geographic Bulletins; 
(4) Geographic Reports; and (5) Geographic Notes. The publications 
are made available to select universities, public libraries, and businesses 
but are not distributed to individuals. 

Background Notes have proved to be the Department’s most popular 
publication. The Government Printing Office sells more than a million 
copies of them annually. The Notes now cover 161 countries or territories 
and are continually being revised and brought up-to-date. There are only 
three independent states on which Notes are not available: the United 
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States, San Marino, and Monaco, but notes are being prepared on these 
countries. Each note includes information on the land, people, history, 
government, political conditions, economy, and foreign relations of the 
country or territory. Anyone can buy from the GPO a complete set of 
all currently in stock Notes and also subscribe to a yearly service to keep 
the compilation current. 

Far Horizons, previously a bimonthly, has become a quarterly news- 
letter published for the interagency USC/FAR (Under Secretaries Com- 
mittee on Foreign Affairs Research} by the Office of External Research of 
the Department. The USC/FAR, an arm of the National Security Coun- 
cil, is a new mechanism for the co-ordination of government-sponsored 
foreign affairs research. The Winter 1972 issue (Vol. 1, No. 1) contains 
a five-year table on the federal funding of foreign affairs research, show- 
ing that the three-year downtrend has been reversed. Funding for FY 
1971 was about $234 million. The Department of Health, Education and 
Welfare has replaced the Defense Department as the principal supporter 
of foreign affairs research. 

Foreign Afairs Research Papers Available is the monthly accessions 
list of the Foreign Affairs Research Documentation Center of the Office 
of External Research of the Department and, although primarily for gov- 
ernment distribution, is furnished to private scholars and academic insti- 
tutions as a service to the research community. The Center apparently 
does not acquire any documentation that fits under the category of inter- 
national law as its only functional categories are: economic affairs, mili- 
tary affairs, political affairs, scientific and technological affairs, and social- 
cultural affairs. 

Treaties and Other International Agreements of the United States of 
America 1776-1949. Volumes 7 and 8 were released since the last report. 
These volumes carry the compilation of bilateral treaties, which appear 
in alphabetical order by countries, through Iran. Multilateral treaties for 
the same time period have already been published in the first four volumes 
of the series. 

United States Treaties and Other International Agreements (from 1950). 
This series is published in chronological sequence, one volume, though 
usually in several parts, for each year. The 2lst volume, containing all 
agreements for the year 1970, was published in 1971 in three parts. 

Treaties and Other International Acts Series. The pamphlet series of 
international agreements reached No. 7264 by the end of 1971, an addi- 
tion of 230 titles during the year. Among the treaties which came into 
effect for the United States in 1971 were: the multilateral convention for 
the suppression of unlawful seizure of aircraft; the agreements with the 
USSR on measures to reduce the risk of outbreak of nuclear war and on 
measures to improve the direct communication link with the USSR. The 
texts of these agreements are also printed in the appendices to the Secre- 
tary of State’s report on foreign policy for 1971. Current information on 
the publication of titles in this series is provided in the weekly issues of 
the Department of State Bulletin. 
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Treaties in Force: A List of Treaties and Other International Agree- 
ments of the United States in Force on January 1, 1972 (Pub. 8628) was 
published on February 2, 1972. It lists bilateral agreements between 
the United States and 156 countries or other political entities and more 
than 370 multilateral agreements on 83 subjects. Whenever possible the 
compilation provides information concerning the assumption of pre-exist- 
ing treaty obligations by newly independent countries. Current treaty 
actions are reported in the weekly issues of the Department of State . 
Bulletin and in the bimonthly issues of International Legal Materials. 


PUBLICATIONS OF THE ARMS CONTROL AND 
DISARMAMENT AGENCY 


The Tenth Annual Report to Congress of the United States Arms Con- 
trol and Disarmament Agency (ACDA: Pub. 57) covering the calendar 
year 1970 was released in March 1971. It includes the following topics: 
strategic arms limitation talks; arms control measures for the seabed; 
chemical and biological weapons control; nonproliferation treaty; trans- 
fers of conventional arms; and mutual and balanced force reductions. 
Appendices contain the text of the treaty on the prohibition of the em- 
placement of nuclear and other weapons on the seabed and a list showing 
the progress on ratification of the nonproliferation treaty. 

Documents on Disarmament 1970 (ACDA Pub. 60) was released in 
December 1971. It contains 756 pages of documents produced in the 
calendar year 1970, mostly papers of the Conference of the Committee on 
Disarmament and statements and resolutions presented to the General 
Assembly of the United Nations. In addition the documentation includes; 
the text of the treaty between the USSR and the Federal Republic of Ger- 
many of August 12, 1970 and the joint U.S.-Soviet communique of Febru- 
ary 20, 1970; a compilation of 39 documents embodying the official policy 
of the United States; communiques of NATO and Warsaw Pact countries; 
a documentary record of the SALT talks; three internal documents of the 
Soviet Union and one internal document each for Communist China, 
Japan, and the United Kingdom. 

World Military Expenditures 1970 (ACDA Pub. 58), prepared in De- 
cember 1970, is the fifth report on the size and impact of arms expendi- 
tures of 120 countries. It shows the level and trend of such expenditures 
from 1964 to 1970. In 1970 the world total reached an estimated $204 
billion, a new peak, but in constant dollars there was a slight decline 
from the previous year. The total breaks down to: $103 billion for the 
NATO countries; $71 billion for the Warsaw Pact countries; and $30 bil- 
lion for all other countries. 

Arms Control Achievements 1959-1971 (ACDA Pub. 59) is a 14-page 
pamphlet released in October 1971, containing a brief summary of seven 
arms control agreements; a statement of the goals of the SALT talks; and 
the agenda of the Conference of the Committee on Disarmament. 

Arms Control ¢¢ Disarmament, the quarterly bibliography with abstracts 
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and annotations, completed its seventh year of publication. It is pre- 
pared by the Arms Control and Disarmament Section of the Library of 
Congress with the support of ACDA. Sources surveyed include trade 
books, monographs, selected government publications, publications of na- 
tional and international societies, and about 1,200 periodicals. The sub- 
ject is construed to encompass “basic factors in world politics,” and conse- 
quently includes a wide range of international law topics. There is 
both an author and a subject index. Sample subject headings are: ag- 
gression, Arab-Israeli dispute, arbitration, conflict, and decision-making. 
There are extensive listings under each of the major military powers. 


UNITED NATIONS PUBLICATIONS 
In General 


Efforts to limit documentation continue. The General Assembly in 
December 1971 set forth restrictive principles on U.N. publications and 
documentation. (A/RES/2836 (XXVI)). In January 1972 the Economic 
and Social Council decided to draw the attention of its subsidiary bodies 
to these principles and to the analogous guidelines it had laid down in 
its own resolution 1623 (LI). Exhortations were directed at two such 
bodies, the Commissions on Human Rights and on the Status of Women 
(E/CN.4/1080 and E/CN.6/565) respectively. 

The dangers for legal scholars and practitioners which lie in document 
restriction campaigns are illustrated in the Human Rights Commission ex- 
hortation. ECOSOC has asked the commission for comments on recom- 
mendations of the Joint Inspection Unit that the “General” distribution of 
documentation of the Sub-Commission on Prevention of Discrimination 
and Protection of Minorities be limited to the draft report and final re- 
port. This would mean that Depository Libraries would not receive 
summary records and other documents, both in the present “General” and 
“Limited” Series. This would be unfortunate considering the importance 
of the Sub-Commission’s work, demonstrated by its adoption in August 
1971 of rules for the admissibility of human rights complaints. (E/CN.4/ 
1070-—E/CN.4/Sub.2/323 at 50; reproduced in 66 A.J.I.L. at 240 (1972).) 

Unavailability of documents does not always result from economy 
drives. Deliberate restrictiveness can alsa be responsible. This is still 
the case with the Committee on the Elimination of Racial Discrimination, 
an organ established by the 1965 U.N. Convention. Even though the pro- 
ceedings of meetings of the States Parties are promptly published (CERD/ 
SP/4—( Decisions, January 10, 1972)), as is the annual report of the 
Committee itself to the General Assembly (A/8418), the Committee’s 
current documents are treated secretly. This is ironic since its affairs are 
proclaimed in frequent press releases. 

The provisional agenda of the Committee’s fifth session (February 14- 
25, 1972) was marked “RESTRICTED” and given a serial number CERD/ 
C/R.31/Rev.1. This document referred to amendments proposed by one 
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committee member to its rules of procedure. The proposals, (CERD/C/ 
R.35), were also “RESTRICTED”. The agenda as adopted was pub- 
lished in Press Release HR/751 (February 15). The amendments were 
published in Press Release HR/753 (February 16), revisions thereto in 
HR/755, and the text adopted in HR/756. Rejection by the Committee 
of other rule amendments was described in HR/757. Criteria adopted 
for examining reports of States Parties appeared in HR/759. Discussion 
of such reports is described in HR/762, 763, 765, 767, 768, and 773. The 
Committees entire fifth session is summarized in Press Release HR/776 
(February 28, 1972). 

Those without access to U.N. press releases are at a disadvantage in 
following these developments. They must wait until the end of the 
year when the Committee’s report to thé General Assembly is published. 
Even users of Depository Libraries will be required to examine these 
events as past history rather than current events. Scholars wishing to 
comment will lose the advantage of topicality. To the extent that the 
loss results from economy efforts, it is understandable and could be filled 
by private efforts. To the extent that it results from intentional restrictive- 
ness it is absurd. 

Such issues should be considered in August at the International Sym- 
posium on Documentation of the United Nations and other Intergovern- 
mental Organizations, to be run by the U.N. Institute on Training and 
Research (UNITAR) with the co-operation of library associations. The 
Symposium is intended to “. . . bring together participants from all the 
groups of users having a permanent, professional interest in the docu- 
mentation of international organizations to discuss the intellectual as well 
as the practical problems related to it” (UNITAR/EUR/SEM.1/INF.1). 
The American Society of International Law should consider participation. 


Publications on U.N. Law-making 


The process of law-making proceeds continuously but largely un- 
noticed at the United Nations. The reason for the ignorance of even the 
scholarly world about U.N. law-making is poor distribution of informa- 
tion; the ordinary press naturally cannot provide definitive coverage. 
U.N. publications are in process of curtailment for reasons of economy or 
secretiveness. Depository Libraries receive too little of the total docu- 
mentation. There is a definitie need for a means of propagating knowl- 
edgs of U.N. law-making. 

This report can do no more than alert Society members on an annual 
basis. It is not merely esoteric law-making, like the FAO-sponsored Con- 
vention on the Conservation of the Living Resources of the South-East 
Atlantic (effective October 1971), on which this report can furnish in- 
formation but on matters of far wider interest which legal scholars and 
practitioners alike should be aware of. 

U.N. law-making is proceeding not just for the living resources of the 
sea, nor for only part of one ocean. A comprehensive list of subjects 
and issues relating to the law of the sea is to be prepared within the 
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Committee on Peaceful Uses of the Sea-Bed and the Ocean Floor be- 
yond the Limits of National Jurisdiction. - The list is to include the regimes 
of the high seas, the continental shelf, the territorial sea and contiguous 
zone, fishing, and conservation of the living resources of the high seas. 
Meanwhile ECOSOC’s Committee on Natural Resources in February 1972 
recommended a study of “the fiscal, commercial, financial, industrial, 
technological, social, economic and legal aspects” of the principle of 
permanent sovereignty over natural resources of developing countries. 
The study would recommend U.N. measures to “help strengthen the ap- 
plication and operation of the principle.” 

Not only the seabed and fish but the surface of the sea is subject to 
U.N. law-making. In January 1972 the Working Group on International 
Shipping Legislation of the U.N. Conference on Trade and Development 
(UNCTAD) considered “The Draft of a Code of Conduct for Liner Con- 
ference Systems” (TD/128), as well as UNCTAD secretariat’s suggestions 
for such a code (TD/104). The former was submitted by the Committee 
of European National Shipowners’ Association (CENSA) and did not 
satisfy the African, Asian, and Latin American representatives in the 
Working Group. The subject will be discussed at the third UNCTAD 
session in Santiago, Chile, April 13 to May 19, 1972, involving 141 Mem- 
ber States. 

In November, another potential law-making meeting on shipping will 
occur—the Conference on International Container Traffic—under the aus- 
pices of the United Nations and the Inter-Governmental Maritime Con- 
sultative Organization (IMCO). The areas of action established for the 
Conference by ESOSOC in 1970 include safety agreements, customs ques- 
tions, and legal problems such as liability of combined transport operators. 
Draft conventions are in preparation. 

A most effective U.N. law-making body is its Commission on Interna- 
tional Trade Law (UNCITRAL) which is engaged in work on the uni- 
fication and harmonization of international trade law in four priority fields: 
(1) international sale of goods (including the basic rules on sales, limita- 
tion of claims, and general conditions of sale); (2) international payments 
(with special emphasis on uniform rules for negotiable instruments); (3) 
international commercial arbitration; and (4) international legislation on 
shipping (responsibility of ocean carriers for cargo). 

UNCITRAL’s fourth session took place from March 29 to April 29, 1971 
and was described in its report (A/8417) and in the Secretary-General’s 
Report on the Work of the Organization for the year ending in June 1971 
(A/8401, Supp. 1 at 232). The General Assembly’s Sixth (Legal) Committee 
reported (A/8506) on the UNCITRAL session, and the General Assembly 
in plenary unanimously adopted the Committee’s proposed resolution (A/ 
RES/2766 (XXVI)). The fifth session of UNCITRAL was held from 
April 10 to May 5, 1972; the draft report on the session, adopted unani- 
mously by the Commission, will appear in final form as A/8717. 

The detailed preparatory and drafting work of UNCITRAL is done in 
Working Groups that meet between the annual sessions. The Working 
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Group on Prescription at its third session (September 1971) recommended 
a Draft Convention on Prescription (Limitation) in the Field of Interna- 
tional Sale of Goods (A/CN.9/70. A detailed Commentary by the Secre- 
tariat on the Draft Convention appears as Add.1). The Commission at 
its fifth session approved a Draft Convention on this subject and recom- 
mended that the Genéral Assembly convene an international conference 
to take final action on it. Prior to this conference, the draft Convention 
accompanied by a Commentary will be circulated for comments to gov- 
emments and interested international organizations. 

The Working Group on the International Sale of Goods is engaged in 
revising the Uniform Law on the International Sale of Goods (ULIS) to 
make it capable of wider acceptance. The progress report of the Work- 
ing Group on its third session held in January 1972 (A/CN.9/62 and Add. 
1 and 2) was reviewed by the Commission at its fifth session. Those 
working in this field of law would be interested in analytical studies sub- 
mitted by the Secretariat to the Working Group on the following subjects: 
“Delivery’ in the Uniform Law on the International Sale of Goods” (A/ 
CN.9/WG.2/WP.8) and “Ipso facto’ Avoidance of Contracts in ULIS” 
(A/CN.9/WG.2/WP.9). 

An enlarged Working Group on Internaitonal Legislation on Shipping 
is engaged in revising the rules on the responsibility of ocean carriers 
for cargo as embodied in the Brussels Convention of 1924. The report 
on its third session (January 31 to February 11, 1972) appears as A/ 
CN.9/63. A detailed report by the Secretariat, analyzing the policy con- 
siderations bearing on a revision of the current rules and suggesting al- 
ternative legislative texts, appears as A/CN.9/63/Add.1. 

At its fourth session (1971), UNCITRAL requested the Secretariat to 
prepare a draft Uniform Law on International Bills of Exchange. This 
document, and accompanying Commentary (A/CN.9/67), was submitted 
to the fifth session (1972) of the Commission which established a Work- 
ing Group to prepare a final draft uniform law on international bills of 
exchange and promissory notes, and to consider the advisability of extend- 
ing the uniform law to include checks. At its fifth session UNCITRAL 
also received the final report of its Special Rapporteur on international 
commercial arbitration (A/CN.9/64). Proposals set forth in the report 
will be transmitted to Commission members for comments and suggestions, 
for consideration by the Commission at its sixth session, which will meet 
in Geneva, April 2, 1973. Other UNCITRAL documents include: Gen- 
eral Conditions of Sale and Standard Contracts, (A/CN.9/69), and Current 
Activities of International Organizations Related to the Harmonization 
and Unification of International Trade Law (A/CN.9/71). 

The senior U.N. law-making body, the International Law Commission, 
opened its 23rd session on April 26, 1971. Again, ILC documents are 
being published extremely late. Only in early 1972 did the following 
documents for the 23rd session appear, bearing dates from March to June 
1971: observations on draft articles concerning representatives of states 
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to international organizations (A/CN.4/240/Add.3); sixth report on re- 
lations between states and international organizations (A/CN.4/241/Add. 
3-6); succession of states in respect of bilateral treaties (A/CN.4/243 
and Add.1); third report on state responsibility (A/CN.4/246/Add.1-2); 
fourth report on succession of states in respect of matters other than 
treaties (A/CN.4/247/Add.1); and fourth report on succession in respect 
of treaties (A/CN.4/249). Simultaneously there appeared the provisional 
agenda for ILC’s 24th session, scheduled for May 2 to July 7, 1972 (A/ 
CN.4/252), 

ILC’s report (A/8410/Rev.1) on its 23rd session was dealt with in a 
Sixth Committee report (A/8537) on the basis of which the General 
Assembly adopted A/RES/2780 (XXVI), setting forth ILC’s future work 
program and inviting Member States to provide ILC with comments on a 
new topic—protection of diplomats. 

U.N. law-making is proceeding slowly in the long-term effort to define 
aggression. The Special Committee early in March approved a working 
group report (A/AC.134/L.31 and Add.J and 2) which stated “general 
agreement” on a general definition (contested words in brackets): “Ag- 
gression is the use of armed force [however exerted] by a State against the 
territorial integrity [sovereignty] or political independence of another 
State, or in any other manner inconsistent with the Charter of the United 
Nations.” The group also agreed that certain acts like invasion, bom- 
bardment, and blockade constituted aggression. 

Draft conventions are before the U.N. Human Rights Commission at 
its March-April 1972 session on punishment of apartheid and on pro- 
tection of journalists in armed conflicts. A possible legally binding in- 
strument on the right to asylum was discussed late in 1971 by the Ex- 
ecutive Committee of the U.N. High Commissioner for Refugees. In 
December 1971 the General Assembly adopted a Declaration on the Rights 
of the Mentally Retarded, A/RES/2856 (XXVI). Proposed amendments 
to the Single Convention on Narcotic Drugs, 1961, were considered at an 
ECOSOC conference in March 1972. Thirteen countries supported changes 
circulated in document E/CONF.63/5. Comments of the Commission on 
Narcotic Drugs were submitted in E/CONF.63/2. The forthcoming 
Stockholm Conference on the Human Environment promises to influence 
the development of law. Lawyers should therefore have access to legal 
proposals on a current basis. 


Recurrent Publications 


The General Assembly in Resolution 2886 (XXVI) of December 1971 
requested the intergovernmental bodies concerned to consider recom- 
mendations in a report of the Joint Inspection Unit (A/8362), many of 
which criticized legal publications. Further comments had been added, 
such as those sent by the Secretary-General to the Sixth Committee (A/ 
C.6/410 and Corr.1). The Sixth Committee put its own observations into 
an unpublished letter (A/C.6/XXVI/CRP.1) to the Fifth (Financial) 
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Committee. A U.N. Press Release (GA/L/1515), summarized the ob- 
servations as follows: 


With regard to the United Nations Juridical Yearbook, the Committee 
expressed the view that the publication should be continued. This view 
was supported by a vote of 59 in favour to 7 against, with 2 abstentions. 


The Committee further expressed the wish that the Secretary-General 
submit to the General Assembly, at its twenty-seventh session, a report 
regarding steps which could be taken to reduce the size of the publication 
and to ensure that the documents included in it were chosen for their 
value and current interest, and that it was published on a given date and 
as quickly as possible. 

As to the Reports of International Arbitral Awards, the Committee ex- 
pressed the view that the publication should be continued “in a form 
consonant with its value as a permanent research tool”. Many delega- 
tions favoured the retention of the current format; others suggested that, 
in the event that a cumulative index to the Juridical Yearbook was de- 
veloped, consideration might be given to savings, if any, which might 
be made if the Reports of International Arbitral Awards were published 
in the Juridical Yeerbook. 


Some delegations requested that the possibility of developing a cumula- 
tive index to the Juridical Yearbook should be considered. 


Turning to the United Nations Treaties Series, the Committee stressed 
the importance of the Series, but expressed the hope that the Secretary- 
General would continue his efforts to rationalize and reduce the cost of 
the Series. 

The Committee expressed the desire that, within the financial capabil- 
ities of the Organization, the Series, including its cumulative indices, 
should be brought up-to-date. Some delegations, however, felt that it 
would be superfluous to mention this in the letter. 


As regards the Multilateral Treaties in respect of which the Secretary- 
General performs depository functions, the Committee felt that the pub- 
lication should be continued and should -be issued annually at a fixed date. 


With respect to the United Nations Legislative Series, the Committee 
considered. that it was a useful publication which should be continued. 


The Legislatioe Series was supplemented in February 1972 by a 931- 
page volume of national legislation and treaties relating to the territorial 
sea, the contiguous zone, the continental shelf, the high seas, and fishing 
and conservation of the living resources of the sea (ST/LEG/SER.B/15, 
Sales No. E/F.70.V.9). Another sizeable work which appeared early in 
1972 was the Repertory of Practice of United Nations Organs, Supp. No. 
3, Volume II, Articles 23-72 of the Charter (Sales No.: E.71.V.2, 459 pp.). 
The annotations to the various articles cover the period from 1 September 
1959 to 31 August 1966, so the volume took over five years to assemble. 

Since this Committee’s 1971 report, UNCITRAL published Volume I 
of its Yearbook (Sales No. E.71.V.1) covering the first three years of the 
Commission’s work, 1968-1970. In April 1972, Volume II was published 
(Sales No. E.72.V.4), covering the work of the fourth session (1971); the 
Commission has decided to continue with this publication on an annual 
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basis. The Commission has also published Volume I° of the Register of 
Texts of Conventions and other Instruments concerning International Trade 
Law (Sales No. E.71.V.3). This volume sets forth the text of conventions 
in two of the four priority fields of the Commission’s work: international 
sale of ‘goods and international payments. Volume II of the Register, 
covering the Commission’s remaining priority topics, international com- 
mercial arbitration and international legislation on shipping, is in the 
course of preparation. These volumes of the Register, published in Eng- 
lish, French, Russian and Spanish, include information on ratification of 
the conventions set forth therein. 

The U.N. Office of Public Information (OPI) announced in September 
1971 (Note No. 3689), two new publications, The United Nations and 
Southern Africa and The UN Story. The former is described as being in 
“, . . response to the demand by the General Assembly of the United 
Nations for the widest possible dissemination of information on the re- 
lated evils of colonialism, apartheid and racial discrimination in Africa. 
The new feature . . . will supplement the existing periodical Objective: 
Justice, ....” Bulletin No. 9 of the new feature, dated March 1972, con- 
sists of six pages of extracts from a statement addressed to the Security 
Council by Bishop Abel Muzorewa, Chairman of the African National 
Council of Southern Rhodesia. The statement is entitled “Home-Smith 
Proposals Recolonize Rather Than Decolonize Rhodesia”. 

The second new OPI publication, described as follows in the press re- 
lease, sounds like part of what this Committee has long urged, although 
time alone will tell whether its articles will include independent anaysis 
and viewpoints: 

The second feature, The UN Story, will seek to provide, in finished 
story or article—rather than “raw material’~--form, an account of the 
ever-expanding involvement of the United Nations in almost every facet 
of present-day human existence, from population control to cancer re- 
search; from the development of international law to the promotion of 
human rights; from the peaceful uses of atomic energy to social measures 


for promoting and protecting the interest and welfare of the infirm and 
the aged (Note No. 3689). 


Legal Studies 


Two legal opinions of particular note were published at the United 
Nations in the past year. The memorandum (S$/101382) of the Organiza- 
tion of African Unity on the United Kingdom’s “Simonstown Agreement” 
with South Africa, noted in this Committee’s 1971 report, was followed 
shortly by publication of the Opinion of Law Officers of the Crown for 
England and Wales, advising that Her Majesty’s Government was obliged 
to permit on request the supply of certain arms (S/10162). 

In February 1972 Note No. 3733 appeared, entitled “Comments of the 
United Nations Legal Counsel. on the opinion of the Honorary Legal 
Counsel of the United Nations Cofrespondents Association regarding the 


° This volume of the Register, as well as Vol. I of the Yearbook, were reviewed 
in 66 A.J.1.L. 432 (1972). 
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matter of the withdrawal of accreditations of the correspondents of the 
Central News Agency” of China. The Legal Counsel stated: “The real 
point at issue is whether the CNA is an official agency of an authority 
which claims to be the Government of China.” The issue of the Na- 
tionalist Chinese newsmen was discussed at various press conferences by 
Secretary-General Waldheim, who released the Legal Counsel’s opinion 
on February 10 (Press Release SG/SM/1635). 

Freedom of information was the subject of the set of periodic reports 
examined early in 1972 by the Human Rights Commission and its Ad Hoc 
Committee, which found the reports to reveal a number of trends (Press 
Release HR/781 (March 1, 1972)), The U.S. Government’s report was 
published in document E/CN.4/1066/Add.12. 

Periodic reports were also analyzed in a short summary of information 
bearing on the status of women (E/CN.6/551). Other studies prepared 
by the Secretariat for the Commission on the Status of Women included 
one on provisions in existing conventions (E/CN.6/552) and another on 
“protection of women and children in emergency or war-time fighting for 
peace, self-determination, national liberation and independence” (E/CN.6/ 
561). 

For the Human Rights Commission a Secretariat study was prepared 
on “the impact of scientific and technological developemnts on economic, 
social and cultural rights” (E/CN.4/1084). The Commission’s Ad Hoc 
Working Group of Experts reported on “the question of apartheid from 
the point of view of international penal law” (E/(CN.4/1075), and on de- 
velopments in southern Africa (E/CN.4/1076). A U.N. seminar report 
was issued (ST/TAO/HR/44) on the August-September 1971 meeting 
on “the dangers of a recrudescence of intolerance in all its forms and the 
search for ways of preventing and combating it”. 

In the commercial law area, a Secretariat report on “tax reform plan- 
ning: taxation, mobilization of resources, and income distribution in de- 
veloping countries” (E/4588) was issued in mid-1971. An UNCTAD 
Secretariat report on “restrictive business practices” (TD/122 and Supp.1) 
was issued in early 1972, for consideration at UNCTAD’s third session in 
April-May. 


Specialized Agencies and Regional Organizations 


Two International Labour Office publications should be of interest to 
Society members who are watching the United Nation struggle through 
rudimentary stages of human rights protection. Volume 54 of the LL.O. 
Official Bulletin, Special Supp. No. 2 (1971) contains findings of the Com- 
mission appointed under Article 26 of the I.L.O. Constitution to examine 
complaints against Greece concerning freedom of association. The Com- 
mission found “a clear breach of Convention No. 87 in the spirit, as well 
as in the letter” (Id. at 55). On cases involving Spain, the I.L.O. Govern- 
ing Body’s Committee on Freedom of Association distinguished between an 
admissible complaint from the International Metalworkers’ Federation 
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concerning an affiliate in Spain, and an inadmissible complaint involving a 
Spanish organization with which the Federation had merely “fraternal 
relations” (54 Off. Bull. Supp. No. 2 at 8 (1971)). 

The Council of Europe published in September 1971 a 180-page volume 
on “exchange of information between the member states on their legisla- 
tive activity and regulations in 1970”. For each country information is 
given separately on criminal and non-criminal law. This provides a ready 
basis for comparative study, especially when supplemented by legal 
debate in the Council of Europe Assembly such as took place in 
‘January 1972. Reports of the debate can be obtained from the Service 

de Presse, Conseil de l'Europe, 67 Strasbourg, France. i 


April 27, 1972 
Joun Carey, Chairman 
Mro C. COERPER 
Ky P. Ewinc 
ARNOLD FRALEIGH 
E. RALPH PERKINS 
STEPHEN C. SCHOTT 


ASSOCIATION OF STUDENT INTERNATIONAL LAW SOCIETIES 
THE PRESIDENTS REPORT 


During its tenth anniversary, the Association of Student International 
Law Societies (ASILS) continued the growth that has characterized it 
for the last several years. Its activities were made possible by a generous 
grant from the Luce Foundation, a three year stipend which terminated 
at the end of this academic year, and through the ever generous assistance 
of the American Society of International Law. This year may be char- 
acterized as a time of solidification and institutionalization of the organi- 
zation, as well as one of thoughtful appraisal of the directions in which 
it must grow to best serve its expanding membership. 

The 1971-72 Executive Committee was composed of Julius O. Duru 
(President), J. Gregory Lynch (Vice President), William B. McClure, Jr. 
(Treasurer), Veda Clark (Secretary), and Jay A. Burgess (Executive Secre- 
tary). Mr. Burgess served simultaneously as the Luce Fellow of the 
Society, and the success of this year’s program would have been impos- 
sible without his tireless dedication. 

During the year the Executive Committee met in full session twice and 
in limited session once. During the course of those meetings and through 
sustained correspondence and co-ordination with the officers of the Society, 
the Executive Committee devised a series of policy goals, conducted and 
expanded its existing programs, and embarked on a limited number of 
new activities. 


RELATIONSHIP BETWEEN THE ASILS AND THE SOCIETY 


This year there was a constructive relationship between the two or- 
ganizations. ASILS was anxious to embark on more autonomous program- 
ing with the guidance of the Society, ASILS also sought to continue its 
growth in institutional membership, reaching 55 member schools this 
year; yet it recognized its role in helping provide a greater student par- 
ticipation in the Society at large, especially since student membership is 
one of the fastest growing sectors of the Society. A memorandum on the 
subject was presented to the Society’s Executive Council by the Vice 
President. The result was a greater consciousness of the role of students 
and younger members in the Society. This was evidenced by a substan- 
tial growth this year in the participation of students and younger members 
in the committees and panels of the Society. Further development in this 
area is one of the continuing goals of ASILS. 


RESTRUCTURIZATION 


It became apparent this year that the administration of ASILS could 
not be conducted exclusively by the Executive Committee and the Execu- 
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tive Secretary. Because this is a student organization and therefore tran- 
sitory and because of the mounting administrative and policy tasks, new 
structures were sought. The Committee therefore recommended that two 
ancillary groups be formed. These were: a Board of Governors, to be 
composed of past officers of the Association and members of the Society, 
aimed at maintaining a continuity within the organization; and regional 
administrators, whose function would be to maintain more immediate 
contact with the members and a two-way communication channel between 
the Washington office and the law schools. The use of regional adminis- 
trators has already proven itself an effective and essential device for the 
administration of the Jessup Competition; equal success is foreseen in its 
use in general program support. 


MEMBERSHIP ACTIVITIES 


As one means of increasing student identification with ASILS, a cam- 
paign of communications was continued. This included programmed 
visits by the Executive Secretary to various regions of the country and 
casual contacts undertaken by the individual officers. The Newsletter 
continued to help keep member schools in touch, yet only four numbers 
were published, a decline from the previous year. ASILS also programmed 
a series of host-student visits through the State Department and the Gov- 
ernment Affairs Institute. Groups of law students from Argentina, Bolivia, 
Ethiopia, Nigeria, and Zambia visited member societies throughout the 
country. 

This was also a year of encouragement of student participation in the 
regional and annual meetings of the Society. While student participa- 
tion in regional meetings increased, the student role in the annual meet- 
ing suffered a slight decline from the prior year, despite an active solicita- 
tion by ASILS, and partially due to extraneous circumstances. Nonetheless, 
the Association did sponsor a most interesting panel at the Annual Meeting, 
entitled: “Transnational Control in the Area of Criminal Justice.” ° 


New MEMBERS 


The response to the interest of ASILS in local activities was reflected 
in a continued substantial climb in society memberships for the period. 
Nine new societies became members, one provisionally. They are: Akron 
International Law Society (University of Akron School of Law); Chan- 
cellor Kent International Law Society (Chicago-Kent College of Law); 
Dwight D. Eisenhower Society of International Law (University of Kan- 
sas School of Law); Los Angeles International Law Society (Loyola Uni- 
versity-Los Angeles School of Law); S.U.N.Y. at Buffalo International Law 
Club (State University of New York at Buffalo); Washington & Lee So- 
ciety of International Law (Washington & Lee University School of Law); 
Marshall-Wythe International Law Society (College of William & Mary, 


° See above p. 227. 
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Marshall-Wythe School of Law); Yale Association of International Law 
(Yale Law School); and Brooklyn International Law Society (Brooklyn 
Law School). > 


1972 Jessup COMPETITION 


This year’s Jessup International Moot Court Competition was the 
largest and most competitive yet, despite certain problems that arose at 
the regional level. The challenging problem this year attracted greater 
participation both among the domestic and foreign rounds. The com- 
petition involved a hypothetical problem coming before an international 
arbitration panel (Westphalia v. Titania), involving a conflict between a 
superpower and an impoverished developing country relating to GATT, 
problems of countervailing duties and “dumping,” and a sensitive human 
rights problem. Over sixty law schools from eight countries participated. 
The teams of the foreign division were: Argentina, Canada in the Eastern 
Regional, Ethiopia, Liberia, Nigeria (as an observer), the United King- 
dom, and Zambia. 

Members of the Moot Court for the final round were Aron Broches, 
General Counsel for the International Bank of Reconstruction and Develop- 
ment; Rita Hauser, former member of The Human Rights Commission of 
the United Nations; and Professor John H. Jackson of the University of 
Michigan Law School. The semi-final and final rounds were held April 
25-27 at Howard Law School and the Statler-Hilton Hotel, Washington, 
D.C. ; 

This was the first year that a “dual league” system was utilized in the 
latter rounds. As a result, Ethiopia argued in the final round. This sys- 
tem is thought to be more equitable, even though it is unbalanced at 
present between the two leagues. As foreign participation continues, 
as it promises to in the coming years, the leagues will no doubt balance 
out. While some foreign participants paid the full expenses of participa- 
tion and travel, the U.S. State Department generously assisted many others. 
This assistance and that from other sources will hopefully continue and 
expand in the future. 


JOURNAL WORKSHOP 


Another of the highlights of student activity at the Annual Meeting was 
the convocation of the third annual student journal workshop. This year 
the workshop was attended by representatives of twelve of the fifteen 
student international law journals, currently being published in the United 
States. 

Although the possibility of sponsoring an international citation hand- 
book had been discussed for the last two years, the idea was tabled this 
year. Lack of sustained co-ordination and limited funds were cited as the 
reasons. Instead, the workshop concentrated on defining a narrower and 
more practical role for itself. The following goals were set for ASILS 
participation in the development of international law journals: (1) opera- 
tion as clearinghouse for technical problems confronting journals; (2) 
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operation as a clearinghouse and co-ordinator of articles submitted, both 
to help journals solicit articles of higher quality and to aid students whose 
schools are without a journal; (3) action as a co-ordinator on journal pol- 
icies on quality, format, etc.; (4) potential center for the foundation of a 
national student international law journal, allowing students from all mem- 
ber schools participation in writing and editing; (5) encouragement of 
the development of international Jaw journals in areas outside the United 
States. . 

The members of the workshop voted to formalize their relationship and 
to establish a Journal Committee. The role of the Committee is to im- 
plement and develop programs defined at the annual workshop. That 
Committee is to meet twice yearly under a rotating chairmanship and 
to prepare a progress report and recommendations for the workshop. 


INTERNATIONALIZATION 


For the first time in its history, the Association’s President was a foreign 
national. This symbolized a vigorous campaign on the part of ASILS 
this year to develop close ties with foreign law students and schools. The 
effort showed marked success in the Jessup competition. However, the 
ultimate goal is to integrate foreign societies into the general ASILS 
membership. This is a slow process. Few student international law com- 
munities are as organized as those in the United States. However, it is 
the hope of ASILS not only to develop a genuinely international member- 
ship but to encourage the teaching of international law throughout the 
world as an important aspect of professional development and conscious- 
ness of the legal dimension in world affairs. 


CONCLUSIONS 


Other ASILS program initiatives were modest. Many programs were 
discussed and planned, but could not be realized principally due to finan- 
cial problems. Nonetheless, a great and sustained effort was made by 
Stephen M. Schwebel, the Executive Director of the Society, to seek finan- 
cing for the Association. This effort shows promise for the coming year. 
None of the programs conducted by the Association would have been 
possible without the tireless support of Mr. Schwebel, James A.R. Nafziger, 
the Administrative Director of the Society, and Peter D. Trooboff, Chair- 
man of the Societys Committee on Student and Professional Development, 
who acted as the Association’s legal counsel. To these gentlemen, to Jay 
. A. Burgess, our Executive Secretary, and to the leaders of all its member 
societies, the Association owes a great debt of thanks. 

We also extend special thanks and recognition to Julius O. Duru, its 
President, who because of the pressure of personal business was unable 
personally to prepare this report. 

Respectfully submitted, 
J. Grecory Lyncu 
Vice President, 1971-72 
President, 1972-73 
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